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STATEMENT OF QUESTIONS PRESENTED 


The questions presented are: | 


1. Whether it was error for the district court to 
conclude on the basis of psychiatric testimony concerning the 
effect of sexual exhibitionism on possibly sensitive viewers, 
and concerning appellant's non-sexual mental disorder, that 
appellant's passive sexual exhibitionism would Likely have 
a serious effect on the objects of his sexual impulses so as 
to constitute him a "sexual psychopath" as defined in ithe 


District of Columbia. 


2. If the court did not err in ruling that the 
| 


appellant was a "sexual psychopath" as defined in D.C, Code 
§22-3503(1) (1967) because he might publicly expose himself 
and therefore likely cause injury, loss, pain or other evil, 
is the statute in practice too vague and indefinite to be 


valid under the Constitution? 
| 


| 
3. Whether the court may constitutionally choose 
to apply the standards of the Sexual Psychopath Statute 
for civil detention of appellant when there is a later-enacted, 


comprehensive civil commitment law providing different stan- 


dards and the treating physicians indicate that there is no 


medical distinction given to appellant's pathology. ! 


4. Whether the court below was required to 


consider alternative courses of treatment for appellant, 


as it would have had to do for a patient committed under 


the Hospitalization of the Mentally Ill Act of the 
District of Columbia, 78 Stat. 944 (1964), now D.C. Code 


§§21-501 to 21-591 (1967). 
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IN THE UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,492 


MAURICE I. MILLARD, 
Appellant, 
Vv. 
DAVID W. HARRIS, 
Acting Superintendent 
Saint Elizabeths Hospital 


Appellee.2/ 


On Appeal From The United States District 
Court For The District Of Columbia 


BRIEF FOR APPELLANT 


1/7 Heretofore, this action has named Dale C. Cameron, Super- 
intendent of Saint Elizabeths Hospital, as appellee, but 
appellant is informed that Dr. Cameron is no longer Super- 
intendent. His successor is automatically substituted 
pursuant to rule 25(b) (1), Federal Rules of Civil Procedure. 


JURISDICTIONAL STATEMENT 


This is an appeal from an order of the District 
Court discharging a writ of habeas corpus, dismissing the 
petition for the!writ and remanding appellant to the cus- 
tody of appellee. Jurisdiction of the District Court was 
founded on D.C. Code §16-1901 (1967), 77 Stat. 583. Jur- 
isdiction of this Court to hear this appeal is based upon 


28 U.S.C. §2253 (1964), 62 Stat. 967, as amended. 


STATEMENT OF THE CASE 


In this appeal from the dismissal of a petition 
for a writ of habeas corpus, the appellant seeks to end his 
confinement at Saint Elizabeths Hospital as a "sexual psy- 
chopath" on the grounds that an indefinite confinement can- 


not be based on the conduct he is alleged to have engaged in, 


or if it can, then the Sexual Psychopath Statute2/ is inval- 


id. Alternatively, appellant asserts that he was entitled 
to have the court below consider the possibility of order- 


ing out-patient treatment for his sexual psychopathy. 


A. Prior Proceedings 


After pleading guilty to indecent exposure in the 


27. D.C. Code §§22-3503 to 22-3511 (1967). The 1967 edition 

~ of the D.C. Code makes no material changes in these pro- 
visions as they appeared in the 1961 edition which was 
applicable at the time of the proceedings below, and 
which will be used generally in this brief for simplicity. 


District of Columbia Court of General Sessions, but before 
sentencing, appellant was found by that Court to be a sex- 
ual psychopath within the meaning of D. C. Code §22-3503 
(1961) and was committed to Saint Elizabeths Hospital to 


be confined there until released in accordance with D.C. 
Code §22-3509 (1961) (Opinion of the court below 1-2), 
The proceedings under the sexual psychopath provisions of 
the Code were inaugurated by the District of Columbia, Cor- 
poration Counsel who had filed a statement that the defendant 
had been seen by several people "to expose himself to the 
public" on several occasions (see No. 19,584, Information, 
Exhibit 2). It was stated that his conduct, including mas- 
turbation, had been witnessed by several females. There was 
no statement at the time that any of the witnesses had been 
harmed by appellant (Ibid). 

These commitment proceedings terminated on October 


17, 1962, when appellant was placed in the custody of the 


Superintendent of Saint Elizabeths Hospital (Opinion 3). 


He has remained in that custody. 

On April 5, 1965, a petition for writ of habeas 
corpus was filed by appellant which is the petition upon 
which these proceedings are based. A hearing was hela with 
respect to the writ on April 12, 1965, at which time appel- 
lant's counsel made a proffer that appellant was prepared to 


offer evidence that he was committed to Saint Elizabeths 


Hospital on only the affidavits of two examining psychiatrists, 


without the presence of the doctors in court at the time of 


the purported hearing in which he was found to he a sexual 
psychopath (See Millard v. Cameron, 125 U.S. App. D.C. 383, 
373 F.2d 468, 470 (1966)). 

Also in the course of the April, 1965, hearing, ap- 
pellant argued that he could not be confined in the absence 
of evidence that his conduct was dangerous. In this connection, 
it was urged before the Court that the language of the Sexual 
Psychopath Statute referring to danger as a likelihood of 
causing "injury, loss, pain or other evil" (D.C. Code §22-3503(1) ) 
was so vague, or minimal in the possible consequences described, 
as to be unconstitutional. Millard, 373 F.2d at 471. Lastly, 
appellant urged that he was entitled to a hearing with respect 
to whether he had a right to receive treatment while in- 
carcerated. Id., at 472-473 . 

These and other issues raised by appellant were 
overruled by the 1965 court. It felt that the initial 
commitment procedures were valid (Transcript of 1965 hearings, 
hereinafter referred to as "1965 Tr.," 43-453/) and that ap- 
pellant had no right to more treatment than ostensible he was 
receiving (1965 Tr. 52-53). The contention that the Sexual 
Psychopath Statute as applied to appellant was too vague was 
37 The earlier hearings were made a part of the record below 
— and were relied upon by the court during the 1967 hearings 


(Opinion, n.5). The latter hearing transcript will be 
referred to simply as "Tr." 
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denied upon a finding that "mental anguish ... [is] se a 
danger to others," even though appellant had no desire or 
intent to harm any persons who witnessed his sexual behav- 
ior (1965 Tr. 42-43, 51-52). 

On April 21, 1965, an appeal was noted. On| Octo- 
ber 10,1966, this Court decided the case on appeal, along 
with the seminal decision, on the right to treatment, Rouse 
v. Cameron, 125 U.S. App. D.C. 366, 373 F.2d 451 (1966). In 
Millard v. Cameron, 125 U.S. App. D.C. 383, 373 F.2d 468 
(1966), this Court remanded for further proceedings to deter- 
mine whether there had been a required evidentiary hearing in 
order to commit appellant, to determine whether his acts had 
such a "serious effect on the viewer" as to permit his deten- 
tion as a sexual psychopath (expressing the view that any 
lesser finding under the language of the act would create ser- 
ious constitutional problems) and, thirdly, to determine whether 


appellant was receiving the treatment to which he was entitled 


by implication since the enactmmt of section 9 of the! Hospital- 


| 
ization of the Mentally Ill Act, 78 Stat. 951 (1964),) now 


D.C. Code §21-562 (1967). 


B. Proceedings On Remand 
Following the action of this Court, appellant attempted 


| 
to secure independent psychiatric assistance in presenting his 


case. On January 10, 1967, a motion for appointment of a 


psychiatrist to conduct an independent examination of the 
petitioner was filed and granted, but a motion filed on Jan- 
uary 24 for the appointment of independent psychiatric experts 
to present testimony concerning the standard of psychiatric 
care required for the treatment of appellant's illness and 

the adequacy of the treatment he was receiving in Saint Eliza- 
beths was denied by the district court, Judge Holtzoff sitting 
(Order filed Feb. 28, 1967). A staff psychiatrist of the Legal 
Psychiatric Division interviewed appellant on one day and re- 
ported to the court that the appellant, in his opinion, could 
be dangerous to other persons if released into the community at 


that time (Letter filed Feb. 17, 1967). 


1. Evidence Concerning The Initial Commitment Proceedings. 


The hearings on remand, ultimately to last four days, 


opened on 2 surprising note. With respect to the first issue 
set down by this Court, the evidence developed that there had been 
an appearance by the examining physicians in the initial commit- 
ment proceedings and this issue was conceded by appellant. 
(Tr. 27). The district court, accordingly, found that the pro- 
cedural requirements of the statute had been satisfied 
(Opinion 4-5). 

The major focus of the evidence, therefore, was with 
respect to the likelihood that appellant's characteristic be- 
havior, that for which he had been hospitalized, might have a 


“serious effect on potential viewers" as required by this 


Court's remand,and the question of the nature of the testimony 


being received by appellant. | 


2. Evidence Concerning The Effect Of Appellant's Conduct 


On Others. | 

Aside from the testimony of appellant, the only 
evidence presented to the Court was that of psychiatrists and 
one psychiatric social worker, none of whom ever had viewed an 
act of exhibitionism by appellant. Only two psychiatrists of 
the six called were not employed at Saint Elizabeths Hospital 
(the psychiatrists were George Weickhardt, M.D., Dale Cc. Cameron, 
M.D., Luther Dabney Robinson, M.D., David J.. Owens, M.D., all 
on the Saint Elizabeths Hospital staff; and David Hodges Dabney, 
M.D., and Michael M. Miller, M.D.). Dr. Dabney had formerly been 
the treating physician at Saint Elizabeths Hospital (rr. 138). 
Dr. Miller only had a brief opportunity to see appellant and 
accordingly received little consideration from the trial court 


(E.g., Opinion 11). 


The psychiatric witnesses were asked their opinions 


as to whether the acts alleged to have been committed by ap- 
pellant were likely to have a "serious effect" on a viewing 
female (E.g., Tr. 115, 144-145, 300). In addition, they were 
asked to consider the effect in light of reports in the record 
originating with Mrs. Millard that her husband had walked 
around nude, holding his genital organ,in front of their 


children (Tr. 49), and had on other occasions slapped'a relative 


(Tr. 55-56), and, while on convalescent leave from the hos- 
pital thrown lye at a man he felt had cheated him in the pur- 
chase of an automobile (Tr. 56). The appellant consistently 
has denied the latter incident (Tr. 154, 201-202), but he 
spoke freely of the circumstances surrounding the slapping 
incident (Tr. 203-204). 

The testimony of the psychiatrists with respect to 
the effect of appellant's conduct on female viewers invariably 
was that it depended greatly on the female involved (E.g., Tr. 
91-92, 121, 144-145, 300). Despite the urging of the Court 
to state that any woman not seriously offended by such conduct 


was, herself, mentally ill (Tr. 123-125), Dr. Owers testified 


that this was not the case (Ibid). The consensus was that it 


was possible a highly sensitive woman might be "shocked," but 
that this would be a "transient" thing (Tr. 300-301); that a 
"very seclusive, withdrawn, shy, sensitive suspicious" woman 
might become "quite upset" and require treatment, but that the 
effect would be for only "two or three days" (122-123, 125); 
and that the "upset and distress" would be temporary (Tr. 91). 
Significantly, there was no evidence presented of 
specific instances of harm in the case of appellant's conduct, 
nor were studies or expert literature in the field cited as to 
such dangers. Appellant proffered to the court for its consideratio 
authoritative works on the psychopathy of sex offenders, but in 


each instance, the court refused the proffer and declined even 


the opportunity to read the materials offered (Tr. 372-375, 
410-414). : 

Although the exhibitionism for which appellant had 
been committed involved only women (Information EX.2), there 
was also testimony concerning the effect of exhibitionism on 
children in general, and on Mr. Millard's children specifically 
(E.g., Tr. 49, 116, 303). There was no evidence that Mr. 
Millard had ever exposed himself before any children outside 
of his own home, and Dr. Miller, with considerable experience 
in sexual psychopathy, said that because of the nature of the 
condition he would not intentionally do so (Tr. 301). Nor was 
there evidence that he deliberately had exposed himself to the 
children within the home. 


The court below relied heavily on Dr. Weickhardt's 


testimony as to appellant's dangerousness.4/ 


The testimony of Dr. Weickhardt concerning the sup- 


posed effect upon appellant's son, Darrell Millard, is most 
illuminating as to the attempt to find appellant's sexual acts 
to be dangerous to children. Dr. Weickhardt, while being 
examined by a Government counsel, gave an unequivocal opinion 
that appellant's alleged nudity at home had created "serious 


psychological damage" to Darrell: 


a7 Opinion 14, closing the issue of dangerousness with the 
opinion of Dr. Weickhardt as "the psychiatrist most ac- 


quainted with petitioner's condition." 
| 


A... but generally this is not an irrepar- 
able type of damage to the viewer. In Mr. Mil- 
lard's case, however, there is one viewer who 
has suffered psychological damage. 


Q Serious psychological damage or just 
psychological damage? 


A Serious psychological damage. 


Q And who is that? 


A That's one of his children 
(Tr. 48-49). 


Q And then it is your opinion that this 
type of conduct by Mr. Millard, in relation to 
this particular child, did have a serious psy- 
chological injury upon the child? ... 


A Yes, based on the report which I received. 
(Tr. 49-50). 


Under cross-examination (Tr. 84-91) the report re- 


ferred to was read. It obviously did not support the opinion 


rendered. 


Dr. Weickhardt was forced to admit: 


There is nothing in this report that shows 
Darrell suffers because of his father's sexual 
behavior. But the report does show that Darrell 
has an emotional problem that is in part due to 
his relationship with his father. 


Dr. Weickhardt's earlier unequivocal expression was replaced 


by the following: 


Q ».. Now, is it a fair inference, Dr. Weick- 
hardt, that the child, Darrell, suffered because 
of rejection by his father, by virtue of being a 
scapegoat, rejection in being physically abused, 
than the inference that you drew that his problem 
is due in part to the exhibitionism of his father? 


A ‘It is my view that all of these things 
are so interrelated that you can't really attri- 
bute injury to any one of them. (Tr. 91). 


Dr. Weickhardt's reference in the foregoing to a 
number of factors reflects the fact that the record was re- 
plete with testimony that an appropriate diagnosis for ap- 
pellant's mental condition was passive-aggressive personality, 
passive dependent type, exhibitionism. (Tr. 71, 142, 508). 
Consequently, when the witnesses were asked to express opin- 
ions as to the effect of appellant's behavior upon Scher per- 
sons, be they children, women or men (even though the hearing 
was, presumably, confined to exhibitionism before women) , the 
witnesses referred extensively to the consequences of the in- 
pulsive behavior arising from this mental disorder which in no 
way could be described as sexual psychopathy (E.g., rr. 53: 
"Does he, because of this condition - ‘personality disorder’ 
ee. is he likely to cause any physical harm to others? 

A. Yes. He is, and he has ... It appears he was hunting 
rabbits with a stick ... and the guard reported that Mr. 
Millard threatened to hit him over the head with a club."). 

The district court referred to "all of the evidence" 
(Opinion 14), and did not distinguish between appellant's sex- 
ual acts toward women and impulsive conduct toward men (Opin- 
ion 13). The court found on the basis of the opinions of the 
psychiatrists who referred to all of the factors stemming from 
the personality disorder that the appellant is a sexual psycho- 


path within the meaning of the statute as construed by this 


Court in the prior appeal (Opinion 14). 


3. Evidence Concerning Appellant's Treatment. 


The testimony below concerning the treatment re- 
ceived by appellant was uncontradicted in all but one mater-— 
ial respect. It was attested that he had received, at various 
times, environmental or milieu therapy, consisting of a struc- 
tured hospital environment with external controls to prevent 
exhibitionism (Tr. 382-383), that he had received education- 
al therapy to improve his basic reading and writing skills 
(Tr. 421), that he had received industrial therapy, as one 
further means of improving his ability to succeed and thereby 
increase his self-esteem (Tr. 421), that he was helped in deal- 
ing with other people by participation in ward government 
(fr. 421-422), and'that he had received individual psycho- 
therapy from a psychiatric social worker (Tr. 418-420, 538-552). 

Appellant presented evidence that at the time of the 
hearing, nearly five years after the initial commitment and 
since the last reported acts of sexual abberation, there was 


a preferred modality of treatment. This would be individual 


psychotherapy with a psychiatrist on an outpatient basis (Tr. 


261 (Dr. Dabney), 299(Dr. Miller)). The Superintendent stated 
that Saint Elizabeths Hospital simply did not have sufficient 
psychiatrists for this form of treatment in the hospital 

(Tr. 385). Drs. Dabney and Miller testified that it would be 
better for appellant to be outside the hospital anyway. 


(Tr. 261, 299). The ward where appellant resides contains 


seriously ill patients (Tr. 396). 
The staff psychiatrists from Saint Elizabeths Hos- 
pital expressed the opinion that they were not prepared to 
release appellant from a hospital environment (Tr. 537-538) . 
However, appellant's individual psychotherapist had full con- 
fidence that he could be released and receive outpatient 
treatment, but her opinion had not before been solicited by 
the staff psychiatrists (Tr. 559). The testimony as to ap- 
pellant's actual situation was that he had the privilege of 
moving about in the hospital on his own (Tr. 483-484), but in 


doing so had never exhibited himself (Tr. 77), and at the 


time of the hearing was under consideration for still more lib- 


eral privileges (Tr. 484). 

The court below, however, refused to resolve this is- 
sue with respect to the appropriate type of treatment. Al- 
though appellant asked the court to consider an order which 
would permit him to receive treatment outside of the hospital 
(Tr. 574). The court denied the power to consider the re- 
quest for consideration of an alternate form of further assist- 
ance to appellant (Opinion 24). 

Accordingly, the court ordered the writ of habeas cor- 
pus to be discharged, the petition to be dismissed, and peti- 
tioner to be remanded to the confinement of Saint Elizabeths 


Hospital. Thereupon, appellant noted this appeal and! was 
| 


allowed to proceed in forma pauperis. 


STATUTES INVOLVED 


The statutes involved are the so-called Sexual 
Psychopath Statute of the District of Columbia, enacted June 
9, 1948, 62 Stat. 347, D.C. Code §§22-3501 to 22-3511 (1967), 
and the Hospitalization of the Mentally Ill Act, enacted Sept- 
ember 15, 1964, 78 Stat. 944, D.C. Code §§21-501 to 21-591 
(1967), which are too lengthy to be set forth herein. The 
portions of the statutes most relevant to this proceeding are 


as follows: 


§22-3503. 
For the purposes of §§22-3503 to 22-3511 - 


(1) The term “sexual psychopath" means a person, not 
insane, who by a course of repeated misconduct in sexual mat- 
ters has evidenced such lack of power to control his sexual 
impulses as to be dangerous to other persons because he is 
likely to attack or otherwise inflict injury, loss, pain, or 
other evil on thedjects of his desire. 


§22-3508. 


Upon the evidence introduced at a hearing held for 
that purpose, the court shall determine whether or not the 
patient is a sexual psychopath.... If the patient is deter- 
mined to be a sexual psychopath, the court shall commit him 
to Saint Elizabeths Hospital to be confined there until re- 
leased in accordance with section 22-3509. 


§22-3509. 


Any person committed under sections 22-3503 to 
22-3511 may be released from confinement when the Superinten- 
dent of Saint Elizabeths Hospital finds that he has sufficiently 
recovered so as to né be dangerous to other persons, provided 
if the person to be released be one charged with crime or 
undergoing sentence therefor, the Superintendent of the 


hospital shall give notice thereof to the judge of the crim- 
inal court and deliver him to the court in obedience to pro- 
per precept. 

| 
§21-501. 


As used in the chapter:... 


‘mental illness' means a psychosis or other disease 
which substantially impairs the mental health of a person; 


"mentally ill person' means a person who has a men- 
tal illness, but does not include a person committed to a 
private or public hospital in the District of Columbia by 
order of the court in a criminal proceeding.... 


§21-545.... 
| 
(b) If the court or jury, as the case may be, 

finds that the person is not mentally ill, the court shall 
dismiss the petition and order his release. If the court 
or jury finds that the person is mentally ill and, betause 
of that illness, is likely to injure himself or other! per- 
sons if allowed to remain at liberty, the court may order 
his hospitalization for an indeterminate period, or order 
any other alternative course of treatment which the court 
believes will be in the best interests of the person or of 
the public.... 


STATEMENT OF POINTS 


1. It was error to continue appellant's confinement 


under the Sexual Psychopath Statute when the testimony as to 

the likelihood of serious injury, loss, pain or other evil 

as a result of any sexual conduct on his part was the specula- 
tions of Saint Elizabeths Hospital physicians, in great part 
relating to alleged conduct arising from a passive-aggressive 
personality disorder and not sexual psychopathy, and unsupported 


by any specific evidence of serious consequences to adult women, 


= 315 < 


the objects of appellant's alleged desires. 
2. If it can be found that appellant's exhibition- 
ism, the sexual psychopathy upon which his confinement was 


predicated, had the "serious effect on the viewer" which, 


in Millard v. Cameron, supra, 373 F.2d at 471, this Court 


felt necessary to avoid possible constitutional invalidity, 
then whether serious or not, the statute is too vague and 
indefinite to constitute valid legislation. 

3. Since the medical witnesses testified they had 
to consider the non-sexual aspects of appellant's passive- 
aggressive personality disorder, and the dynamics thereof, 
when applying the standards of the Sexual Psychopath Statute, 
it is a denial of ‘equal protection of the laws to judge him under 
that statute instead of under the comprehensive standards and pro- 
cedures of the 1964 District of Columbia Hospitalization of the 
Mentally Ill Act, D.C. Code §§21-501 to 21-591 (1967), which 
would be applicable, provide greater safeguards, and avoid 
the stigma of the sexual psychopath label. 

4. It would be an unconstitutional discrimination 
to permit the trial court to refuse, as it did, to consider 
appellant's release and outpatient psychotherapy as an alterna- 
tive means of treatment, which it would have done for a 
patient committed under the 1964 Hospitalization of the 


Mentally Ill Act. 


SUMMARY OF ARGUMENT 


The first three argument headings in this brief 
present in different forms the nuclear problem that it is 


impossible to identify satisfactorily the so-called sexual 


psychopath under the language of the Sexual Psychopath Statute 


of the District of Columbia. Argument I urges that this Court 
make it clear that evidence of the type presented Delon is not 
sufficient to deprive a man of all freedom indefinitely because 
of some possible consequence to an unintended, and perhaps un- 
likely, member of society. But from the experience of this 
record, and others, it is probably not enough to rule on the 
evidence. Too much discretion in enforcement and application 
results from language which has proven to be indefinite and un- 
certain in application, regardless of the fact it may appear 
constitutional on its face (Argument II). Thirdly, this re- 
cord demonstrates the close, even inseparable relation of ap- 
pellant's alleged sexual psychopathy with mental aisorder 
which should be judged under the 1964 Hospitalization of the 
Mentally Ill Act, creating an unsupportable distinction between 
forms of conduct which have no practical differences (Argument 


III). A summary of these arguments, and a fourth on alterna- 


tive courses of treatment follow. 


I. The evidence on remand as to whether petitioner's conduct 


would have a "serious effect" on a viewer was no different than 


that which led the trial court in April, 1965, to find mental 


anguish in a viewer sufficient to satisfy the Sexual Psychopath 


Statute. There was no evidence of any persons actually being 
harmed except a thoroughly discredited attempt to say a child 
in appellant's home had been harmed by viewing his father, al- 
beit his exhibitionism is described as directed at women. Spec- 
ulation that although most women would suffer little effect, if 
any, as viewers (objects) of appellant's behavior (desires), 
some extremely sensitive woman or child might see him and might 
be psychologically harmed for a period of time, cannot sustain 


total deprivation of liberty. 


II. The record below demonstrates that the critical words of 
the statute - "injury, loss, pain or other evil" - are so 

broad that in practice witnesses, courts, and presumably others 
involved in the statute's machinery, cannot help but conclude 
that any sexually-deviant conduct is within the ambit of the 
statute. But the statute was not intended to be so broad, nor 
can commitment of all persons committing merely offensive or 
repugnant acts be justified. It was this Court's mandate in the 
prior appeal that the statute must be read to require a "serious 
effect" in the particular case. If it is demonstrated that 

this is meaningless in practice, then the constitutional 


infirmity of the statute can no longer be avoided. 


III. Without exception, the medical witnesses refused to 


confine themselves to appellant's sexual psychopathy when 


asked for opinions as to the probability of his being a 
danger should he be released. They referred extensively to 
other mental disorder and acts. The district court did the 
same in its opinion. This mental disorder, a passive-aggressive 
personality disorder, is "mental illness" as defined in one 
District of Columbia Hospitalization of the Mentally r1 act. 
This act is later in time and far more comprehensive than the 
Sexual Psychopath Statute and by its terms eliminates the pre- 
vious need for the Sexual Psychopath Statute for persons such 
as appellant. To avoid discrimination, especially in the cru- 
cial standards for detention, and to avoid an arbitrary 
branding of only some persons as sexual psychopaths, it 
must be found that the later Hospitalization of the Mentally 
Ill Act should be used to judge appellant. 

| 
Iv. In the prior appeal, it was held that the right to 
treatment provisions of the 1964 civil commitment act (D.C. 
Code §21-562 (1967)) are applicable to sexual psychopaths 
committed prior to 1964. Millard v. Cameron, supra, 373 F.2d 
at 472-473. The right provided in the 1964 act to have the 
Government consider alternative means of treatment, outside of 
Saint Elizabeths Hospital must be equally applicable. Even in 
a habeas corpus proceeding, the court must consider alternatives, 


| 
and not place the entire burden on the appellant to detail the 


” 


possibilities. Lake v. Cameron, 124 U.S. App. D.C. 264, 
364 F.2d 657 (1966). Thus, it was error for the court to 


refuse to rule on the suitability of outpatient treatment. 


ARGUMENT 


I. THERE WAS NO EVIDENCE OF PROBABLE SERIOUS EFFECTS UPON 
ote eC LO UPON 


VIEWERS OF APPELLANT'S ACTS. 


When this Court remanded this case to the district 
court for it to consider whether appellant's acts of ex- 
hibitionism might have "a serious effect on the viewer" 
(Millard v. Cameron, 125 U.S. App. D.C. 383, 373 F.2d 460, 
471 (1966)), it meant that appellant could not continue to 
be branded and confined unless there was something in his 
exhibitionism which constituted a greater danger to others 
than their merely being shocked at seeing his genital 
organs. No evidence was presented that such was the case, 
and the court ignored the intent of the remand when it 
relied upon speculations as to what might be serious harm 
to extremely sensitive women, children, and even men 
arguing with appellant. 

Every commentator on sex laws and sex offenders 
notes the wide disparity in types of aberrant conduct in- 


volved, and the equally wide range of likelihood that 


such conduct will be dangerous to others. E.g., Guttmacher 
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and Weihofen, Psychiatry and the Law, ch. 6 (1952); Lindman 
and McIntyre, The Mentally Disabled and the Law, 311 (1961) 


and authorities cited therein, n.105; Hacker and Frym, 


The Sexual Psychopath Act in Practice: A Critical Discussion, 
43 Calif.L.Rev. 766, 770 (1955). Lindman and Mcintyre 


summarize the general view as follows: 


Many sex offenses are mere nuisances and 

are not dangerous to the safety of society. 
It is generally concluded that such laws 
should apply only to conduct involving force 
or substantial age disparity between the of- 
fender and his victim. 


Morris Ploscowe, in Sex and the Law (1951) con- 
cludes at one point: 


A new approach is necessary in order to deal 

effectively with dangerous sex offenders. 

No such new approach is possible unless some 

basic misconceptions are first cleared away. 

Legislators must get over the notion that 

every person who does not obtain satisfac- | 

tion from normal acts of sexual intercourse’ 

is so mentally twisted that he will eventual- 

ly become a killer. There are hundreds of 

homosexuals, peeping toms, exhibitionists, 

fetishists and frotteurs walking the streets 

of any large city. If these individuals 

were killers, the murder rate would be many 

times greater than it is. 

Obviously, in Millard, this Court insisted that 

| 

these distinctions be made. But the court below did not. 


The evidence cited in the statement of the case, 


above, pp. 7-8, shows that it was agreed below that 


appellant would not attack women, presumably the "objects" 


of appellant's desires, as specified in the statute. 


D.C. Code 22-3503({1) (1961).5/ It also was agreed that 


appellant suffered a passive-aggressive personality dis- 
order, pasSive dependent type. His conduct was character- 
ized as involving "obstructionism...by delay, by pro- 
crastination." His dependency involves "depending...on 
others" and "vacillation" (Tr. 73). He is aloof and 
"afraid of an intimate relationship" with women (Tr. 45-46). 

Exhibitionism was noted, but there was no 
evidence of unusual features to be added to the prior 
record that appellant merely had been seen exposing himself 
by women in the neighborhood. Dr. Cameron conceded that 
exhibitionists are "shy and timid and seldom make 
demands on women” and noted, 

They are not - assuming this is 

their only problem - as likely to in- 

dulge in aggressive behavior towards 

others, as certain other type persons 

with different types of sexual diffi- 

culties. (Tr. 374-375). 

In short, there was nothing to distinguish 
appellant's exhibitionism from that of "nuisances" not 


meant to be committed. Yet the court found appellant 


to be a threat to the safety of others. From the record, 


57 But see 1965 Tr. 8-9: "[The] object of appellant's 
desire is his wife upon whom he is very dependent." 


the reasong for the court's belief come from the in- 

ordinate amount of speculative testimony not related to 
the exhibitionism, nor any sexual misconduct but rather 
to other psychopathy of appellant, and, strangely, of a 


possible - not probable - viewer. For example, consider 


the testimony of the then Superintendent of the hospital. 
Dr. Cameron stated: 


I repeat, I don't consider myself a real 
expert on the question of sexual offenses. | 
I have done relatively little reading in | 
this area, (Tr. 374). 


But Dr. Cameron was permitted to testify with respect to 
the specific question of whether appellant's conduct | 
would impose harm or evil upon the viewer if the viewer 


were a woman (Tr. 372). He answered: 
A very difficult question, counselor. 
It would depend on the psychological 
makeup, I think, in large measure of the 
viewer. I can well imagine that there 
would be some mature women for whom this 
would be no psychological problem at all; 
and I can imagine others where this would | 
be quite a disturbing experience. (Tr. 372). 


The only psychiatrist with any in-depth know- 
ledge of appellant who at the time of the hearing was 
not on the staff of Saint Elizabeths Hospital was Dr. 
David Hodges Dabney. Dr. Dabney emphasized that since 


there was no evidence of force or physical contact in 
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connection with appellant's sexual misconduct, his acts 


oS 


would not be likely to cause serious harm or other con- 
sequences to viewers (Tr. 155-156, 166-167) .6/ Other 
forms of conduct, Dr. Dabney noted, would suggest a greater 
danger. 

Without quoting a great portion of the more 


than 500 pages of testimony, it can be stated that 


there was no evidence of harm to the "objects" of appel- 


lant's sexual “desires,” in the language of the statute, 
itself. The record simply consists of speculations as 

to women in general who might become "upset" or might 

find the experience "excites their desires" or "might have 
some psychological harm" which would "not" be "irreparable" 
(Tr. 48, 144-145, 300). Of this group, it was speculated 
that "some women" (Dr. Weickhardt, Tr. 91), or a "very 
seclusive, withdrawn, shy, sensitive, suspicious woman" 
(Dr. Owens, Tr. 122-123), might suffer more serious psy- 
chological harm for "a few minutes...to a few months" 


(Tr. 92), or for "two or three days" (Tr. 125). 


67 The court went to some lengths to discredit the views 
expressed by Dr. Dabney (Tr. 157 (asking Mrs. Dabney's 
reaction), 161-166; Opinion 13, 22-23). The opinion 
expresses great surprise that the doctor's testimony 
should be at variance with testimony given by him at the 
1965 hearings at which time he was on the St. Elizabeths 
staff and his testimony was more in accord with the in- 
stitutional view. It has been explained that this is not 
unusual, but actually to be expected. Szasz, Psychiatric 
Justice, 72-82 (1965). 


It is impossible, then, to conclude that the 


mandate on remand to determine the "evidence of...probable 
consequences" was satisfied. : 

There was one effort to make appellant's sexual 
conduct dangerous to chidren and not limited, as hereto- 
fore, to exhibitionism directed at women. This was the 
testimony concerning appellant's son set out at length 
in the statement of the case, above, ran) COND. It is 
clear, however, that this attempt was retracted. The 
psychiatric difficulties apparently being experienced by 
that boy stemmed not from being an object of his father's 
sexual desires, but rather from being the oldest child in 
a stormy, unhappy household. | 

In summary, if we refer to the language in the 
writers cited at the beginning of this portion of the 
argument as to the types of sex offender who were to be 
encompassed by sexual psychopath statutes, there was no 
evidence below that appellant ever offered or attempted 
to touch or fondle an object of his impulses, to hes 
anyone physically, to kidnap or threaten any person, to 
put any person in fear for their safety, or to exhibit 


himself to children, nor did he seem to be escalating his 


acts, there being no evidence of any acts for more than 


five years (Tr. TT 7 

This Court asked for evidence of aggravated 
conduct. The burden was not on the appellant to disprove 
that he might not come within the terms of the statute. 
The opinion of the court below demonstrates the paucity 
of evidence that he does. When the court arrived at the 
critical point in its reasoning as to who might suffer 
the serious effect, it said that women and children must 
be considered as "potential viewers" because appellant 
acted in public. It then noted that "one type or 
another" of woman or child might be harmed. Therefore, 
the objects of appellant's desires may be seriously 
effected (Opinion 14). Nothing could be more speculative, 
or unrelated to the specific acts alleged by Corporation 
Counsel at the commencement of the commitment proceedings. 
Millard requires distinguishing between the relatively 
mild forms of sexual offense, and those likely to lead 
to irreparable injury or harm. The foregoing demonstrates 
that the court below did not look for irreparable harm, 
but followed its previous concern for the possible "mental 
anguish” of some (1965 Tr. 51-52), at the price of appel- 


lant's freedom. 


7/7 Appellant's psychotherapist felt he had sufficient in- 


sight from therapy not to repeat his acts (Tr. 555-556). 


IL. THE TREAL COURT'S PINDING OF SERIOUS HARM ON THIS’ 


RECORD DEMONSTRATES THE UNWORKABLE VAGUENESS OF THE 


STATUTORY STANDARD. 


It is difficult to blame the trial court below, 


in its applying the statutory language, for failing to 
distinguish between the offensive, but harmless, acts 

of appellant, and aggressive, violent conduct likely to 
lead to the inflicting of harm of some serious nature | 

upon the object or victim of the individual sexual Se 
It has long been recognized that it is almost impossible 

to make these distinctions using such statutory language. 
See Lindman and McIntyre, supra, 305-306; Ploscowe, supra, 
227-229; New Jersey Commission on the Habitual Sex | 
Offender, The Habitual Sex Offender: Report and Recommenda- 


tions, 39-40 (1950); Sutherland, The Sexual Psychopath 
Laws, 40 J. Crim, L.C. & P.S. 543, 551 (1950). 

For this reason, as an alternative to pointing 
out the insufficiency of the evidence in part I of this 
argument, appellant submits that the Court should find 
the language of D.C. Code §22-3503(1) to be so vague in 
practice and application as to he invalid for the reasons 


\ 
suggested in Millard v. Cameron, 373 F.2d at 47l. 
In urging this point, appellant recognizes at 
| 
the outset that the Supreme Court has ruled that almost 


= = 


the precise language of the District of Columbia statute 
is not too vague. Minnesota, ex rel. Pearson v. Probate 
Court, 309 U.S. 270, 273 (1940). The Supreme Court's 
optimism is open to very serious question, however. First, 
although the principle has been reaffirmed since 1940 by 
subordinate courts ,8/ these discussions do not involve an 
independent consideration of the question. On the other 
hand, the authorities cited in the opening paragraph who 
are not bound by stare decis unhesitatingly decry the 
vagueness and unworkability of the sex psychopath standards. 

Secondly, the Supreme Court's own decision laid 
the groundwork for a finding that such a statute can be 
unconstitutional because of the manner of its application: 

It would not be reasonable to apply the 

provisions of the statute to every per- 

son guilty of sexual misconduct nor even 

to persons having strong sexual propensi- 

ties. Such a definition would not only 

make the act impracticable of enforcement 

and, perhaps, unconstitutional in its ap- 

plication, but would also be an unwarranted 

departure from the accepted meaning of the 

words defined. 
309 U.S. at 273. 

Whether the Supreme Court believes it to be 


"reasonable" or not, the terms of the D.C. statute can, 


and are applied in such a broad fashion, and there is 


87 E.g., Miller v. Overholser, 92 U.S. App. D.C. 110, 206 


—_ 


F.2d 415 (1953); Malone v. Overholser, 93 F.Supp. 647 
(D.D.Cc. 1950). 


good ground for believing that it is impracticable of 
enforcement and unconstitutional in its application. | 
The Report of the New Jersey Commission on the Habitual 
Sex Offender, supra, found wide disparity in enforcement 
in the State of Minnesota under the language approved by 
the Supreme Court (at pp. 25-26). Extreme differences in 
numbers of persons hospitalized seemed to stem from the 
decisions of particular county prosecutors. Ibid. There 
are equally wide unexplained disparities between states. 
Lindman and McIntyre, supra, 303. The District of Colum- 
bia statute has been invoked on relatively few occasions, 
between 3 and 27 times per year from 1950 to 1963. Hear- 
ings on H.R. 9072, Ad Hoc Subcommittee on St. Elizabeths 
Hospital, House Commnieces on Education and Labor, asth 
Cong., lst Sess. (1963), p. 32. | 
The definition of "sexual psychopath" has had 
little explication since the passage of the District of 
Columbia act, but what has been said prior to Millard 


has not been restrictive in any sense. In Carras v. | 
District of Columbia, 183 A.2d 393 (D.C. App. 1962), the 
court said that the definition was "not to be restricted 
to physical injury alone," but injury includes "injury 
to the feelings and pain includes mental suffering." | 


Id., at 393. The psychiatrist testifying in Carras 


specifically said that Mr. Carras was not "dangerous to 
| 


others in spite of offensive inclinations." Id., at 
392. The court there, without the benefit of this Court's 
decision in Millard, found exactly as did the court below 
with the benefit of that decision that the potential harm 
to a sensitive adult or minor child was sufficient to 
incarcerate Mr. Carras. In Lomax v. District of Columbia, 
211 A.2d 772 (D.C. App. 1965), Mr. Lomax remained under 
lock and key although explicitly not dangerous, because 
a female witness, age 26, said "her feelings were injured 
by [the] sight [of his private parts]." Id., at 774-777. 
If these instances are not sufficient to show 
how broadly this language can be interpreted, the Court 
may refer further to Lake v. Cameron, 118 U.S. App. D.C. 
25, 331 F.2d 771 (1964) where the term "injure" was held 
to apply to "unintentional as well as to intentional in- 
juries." Again, in Overholser v. Russell, 108 U.S. App. 
D.c. 400, 283 F.2d 195 (1960) where the court was consid- 
ering the meaning of danger, included within the mantle 
of this was “any ‘criminal act" which would "expose the 


person to arrest, trial and conviction," or even a re- 


taliatory act of a victim! 2/ 


It is manifest that whether this Court requires 


97 This interpretation was set forth despite a protest in 
the concurring opinion of then Circuit Judge Bazelon. 
Overholser v. Russell, 283 F.2d at 199. 


testimony to establish a "serious effect," or the 
language of the Sex Psychopath Statute is construed | 
without such a requirement, as in Carras, the result eb 
be the same. Speculative consideration of sex offenses 
cannot escape the broad, vague words used in the statute: 
"Injury, loss, pain or other evil."1L0/ Medical experts 
have said they cannot make the distinctions supposedly 
implied. Lindman and McIntyre, supra, 306. The record 
in this case demonstrates the impossibility of applying 
the statutory standards without encompassing "every per- 
son guilty of sexual misconduct." Minnesota ex rel. 
Pearson v. Probate Court, 309 U.S. at 273. Of course, 
if this is the fact, the Supreme Court has noted that such 
a result cannot be permitted to stand. Ibid. 
A statute which may have been "fair on its face 
and impartial in appearance" may be demonstrated to be 


"fraught with the possibility of abuse" and as such, un- 


constitutional. Sas v. Maryland, 334 F.2d 506, 516 (4th 


107 The growing body of law on obscenity substantiates the 
Constitutional invalidity of applying such words to 
deprive individuals of Constitutional rights. E.g., 


Holmby Productions, Inc. v. Vaughn, 350 U.S. 870 (1955) 
("“cruel, obscene, indecent or immoral"); Superior Films, 
Inc. v. Department of Education, 346 U.S. 587 (1954) (an 
Ohio statute using the words "moral, educational or 


amusing and harmless character"); see also Note: Due 
62 


Process Requirements of Definiteness in Statutes. 
Harv.L.Rev. 77, 85-86 (1948). 


Cir. 1964). Such is the case here. 


III. THERE IS NO RATIONAL BASIS FOR CHOOSING TO APPLY 


THE SEXUAL PSYCHOPATH STANDARDS TO APPELLANT RATHER THAN 


THOSE OF THE 1964 HOSPITALIZATION OF THE MENTALLY ILL ACT. 


A. The Testimony Below Does Not Distinguish 
Between Appellant's Sexual Psychopathy and Other Acts 


Produced by His Mental Disorder. 

No physician has disputed the diagnosis estab- 
lished for appellant: passive aggressive personality, 
passive-dependent type, exhibitionism (Tr. 47, 508). The 
court summarized some of the principal manifestations of 
appellant's condition as follows (Opinion 13): 

He is unable to adequately relate to 

women, particularly his wife, and to men. 

When the stresses break through the sur- 

face of his controls, he reacts to women 

by publicly exhibiting himself and by 

masturbating in public and to men by 

physically assaulting them. 

The physician in charge of appellant's ward 
stated that this diagnosis described a "psychiatric ill- 
ness." (Tr. 508-509). The court, itself, noted that 
appellant suffered from a mental illness within the meaning 
of the 1964 District of Columbia Hospitalization of the 
Mentally Ill Act, 78 Stat. 944, D.C. Code §22-501 to 


§22-591 (1967): 


THE COURT: That is right. But I think 
that mental illness, if it is as broad 
as the urban [Ervin?11/] act Says, why, 
you don't have to be a schizophrenic 
anymore do you? 


MR. CARLINER: Possibly not. It could be 
some other kind of special character -- 
THE COURT: That is what I mean. In other 
words, the doctor says that a passive ag- 
gressive personality, passive dependent 
type, exhibitionism, is a mental illness. 
I think I said all those words right this 
time. Did I, Doctor? 


THE WITNESS: Yes, Your Honor. 
THE COURT: That is the diagnosis? 
THE WITNESS: Yes, Your Honor. 


THE COURT: That, in itself, is a mental 
illness, is that correct? 


THE WITNESS: Yes, sir. 


MR. ALTSHULER [counsel for the appellees]: | 
Mr. Carliner pointed out, in his examination 
of Dr. Weickhardt, that the diagnosis class- 
ification was listed as a mental illness in 
the American Psychiatric Association's 
diagnostic manual. In fact, he brought that 
out through Dr. Weickhardt himself. 


(Tr. 511-512). 

Not only does the testimony show that appellant 
has a psychiatric illness of the type considered to be 
cognizable under the 1964 act,12/ the treating siyaheions 


TI7 A common name for the 1964 act because of its sponsor, 


Senator Ervin. 
12/ See In re Melvin W. Alexander, U.S. App. D.c.: , 
372 F. ° 


testified that they do not distinguish between treatment 
of his condition as a sexual psychopath, and his other, 


non-sexual mental disorder (Tr. 78-79, 126, 384). He would 


be viewed the same, even if he were not a sexual psychopath: 


THE COURT: Doctor, would you take a 
passive aggressive personality, passive 
dependent type, who is not there as a 
sexual psychopath and one like Mr. 
Millar (sic), who is there as a sexual 
psychopath, and in considering whether 
or not they should be released from the 
hospital, would you consider the same 
elements, the same progress? 


THE WITNESS: I would. 
BY MR. CARLINER: 


Q You would consider them identically, 
is that correct? 


Medically; yes. 


Is that the basis of your testimony, 
your testimony here today, with regard 


to Mr. Millard? Is it fair to say that 
ou did not make a distinction as to 
whether he 1S a sexual psychopath or not? 


A Yes, it would be. 


(Tr. 518) .23/ (emphasis supplied). 


This blurring of the lines between sexual psy- 
chopathy and other conduct not mentioned in the Sexual 
Psychopath Statute increased when dangerousness was con- 
sidered. In each instance, the particular psychiatrist 
might concede that a sexual psychopath of the exhibitionist 
I37 Other doctors said the same (Tr. 78-79, 91, 126, 384). 


Appellant lost off-grounds privileges because of non- 
sexual manifestations of his illness (Tr. 155). 


type probably would be mild and harmless (E.g., Tr. 76, 
115, 375). However, each would then consider the fact 
that there were allegations in the hospital records at 
various points that appellant had thrown lye in the face 


of a man who supposedly had sold him a car (Tr. 56), had 
| 


upset ward routine by changing television stations (Tr. 57), 


and had slapped his sister-in-law in the course of a family 


dispute when she refused to leave the room (Tr. 55-56) , and 
each physician said these incidents were important in their 
rendering an opinion (Tr. 78-79, 119, 377). As. Dr. Weick- 


hardt said (Tr. 78), 


[He] has a personality disorder that 
is characterized by a whole constel- 
lation of manifestations, of which 
sexual behavior of a given kind is 
only one. 


Not one of the incidents just described is lin 
any way sexual in nature. Yet the medical experts could 
not distinguish this kind of impulsive conduct from the 


impulsive sexual exhibitionism which appellant was charged 


| 
with having done some five years ago. Each of the non- 


sexual incidents was grist for the sexual mill and was 
cited as grounds for continuing hospitalization. 

If the medical experts who appellee relies upon - 
exclusively - to illuminate the meaning of the Sexual 
Psychopath Statute and to decide whether an individual 


14/ 


caught up thereunder may be released,— cannot 


I47_D.c. Code §22-3509 


do so without considering even more fully other pathology, 


then we must look to the relationship of the sexual psy- 


chopath laws to the act which embraces society's judgments 


about the other, non-sexual pathology. 


B. The 1964 Civil Commitment Act Must Be 


Construed as Superseding The Sexual Psychopath Statute 


in Appellant's Case. 


The psychiatrists’ action in treating appellant 
for his mental disorder without distinguishing between 
whether he was committed under the "Ervin Act" -or the 
sexual psychopath provisions of the law is fully justified 
by the 1964 Hospitalization of the Mentally Ill Act. It 
was the legal standard used by the court which was in 
error. The 1964 act does not permit discretionary dis- 
tinction as to the consequences to the sufferor of a mental 
disorder manifested by unruly sexual impulses and one which 
is manifested by other unruly impulses, or by one which, 
as here, is manifested by both. 

Concededly, the 1964 act does not specifically 
repeal the sexual psychopathic provisions of the Code. 

See 1964 act, section 19, 78 Stat. 953. But it is neces- 
sary to put these two statutes in context to see that it 
is impossible to have them both relate to appellant with- 


out creating room for abuse of constitutional proportions. 


Prior to the enactment of the 1964 act, the 


statutory provisions for involuntary hospitalization of 


mentally ill persons contained in Title 21 of the D. Cc. 


Code invariably referred to the "insane." The commitment 


statute is an example: 


D.C. Code §21-315 (1961). 

If the judge is satisfied that the 
alleged insane person is insane, or 
if a jury shall so find, the judge 
May commit the insane person as he in 
his discretion shall find to be for 
the best interests of the public and 
the insane person... Act of Aug. 9, 
1939, 53 stat. 1296. (emphasis sup- 
plied). : 


It was at a time when the civil commitment 
statute thus referred to insanity that the Sexual Psycho- 
path Statute was enacted and directed against persons "not 
insane." Act of June 9, 1948, 62 Stat. 347, D.C. code 
§22-3503(1) (1961). The 1948 statute was "an caer von 
of the established law which relates to the commitment 


to hospitals of persons who by reason of inability to 


control impulses are dangerous to other persons." Miller 


v. Overholser, 92 U.S. App. D.C. 110, 206 F.2d 415,; 418 


(1953) (emphasis supplied). 


The 1964 act, however, eliminates any need for 
an "extension." The civil commitment statute no longer 
applies only to the "insane," but to "mentally ill per- 


| 
sons," defined as follows: 


§21-501. As used in the chapter: 


‘Mental illness' means a psychosis 
or other disease which substantially 
impairs the mental health of a person; 


"Mentally ill person’ means a per- 
son whoihas a mental illness, but does 
not include a person committed to a 
private or public hospital in the 
District of Columbia by order of the 
court in a criminal proceeding... 


As noted above, appellant clearly is a “mentally 


ill person.” He was committed in a civil proceeding. 


Miller v. Overholser, supra. What then is the standard 


to be applied as to the dangerousness of his conduct and 
his eligibility for release? Is it D.C. Code §§21-545 and 
21-546: 

-.-the person is mentally ill and, 

because of that illness, is likely to 

injure himself or other persons if 

allowed to remain at liberty... 
or is it D.C. Code §§22-3503(1) and 22-3509: 

ee-tO© be dangerous to other persons 

because he is likely to attack or 

otherwise inflict injury, loss, pain 

or other evil on the objects of his 

desire? 

There is no statutory standard for deciding which 
of these tests should be applied to an individual in the 
situation of appellant. Dr. Robinson made no distinction 
in recommending patients for release (Tr. 516-518). But 
the courts must measure against a statutory standard and 


there must be some rational reason for applying one or 


another, None appears in this record. To state this 
proposition is to see the inequality and abuse which can 
occur. Appellant, for example, is denied the much more 
elaborate provisions of the civil commitment statute with 
respect to release. Others in appellant's position may 
be denied the modern legislation's safeguards during | 
initial proceedings while a vaguer standard of danger will 
measure medically equal conditions. 
When there is testimony that the treatment in- 
Side the hospital will be identical, there is no rationale 
which can support judicially branding one man a "sexual 
psychopath" with fewer rights while another with a passive- 
aggressive personality disorder, passive-aggressive type, 


becomes merely a "mentally ill person." 


The mere fact that Congress did not expressly 
| 


repeal the sexual psychopath commitment statutes does not 
mean they cannot be attacked. The Congress expressly 
stated in the legislative history of the 1964 act that the 
criminal commitment procedures in the District of Columbia 
were not to be effected thereby. See Rouse v. Cameron, 
125 U.S. App. D.C. 366, 373 F.2d 451 (1966) at n.8a. 

Yet this Court found that the Constitution requires that 
the 1964 act be read into the older criminal statutes in 
great part. Ibid; Bolton v. Harris, U.S. App. D.C. No. 


- 39 - 


21,032, Dec'd. Feb. 16, 1968. This action was founded on 


constitutional requirements. See also, Cameron v. Mullen, 


U.S. App. D.C. _, 387 F.2a 193 (1967) .15/ 


Just as in the case of criminal commitments, it 
is for this Court to determine the effect of the 1964 act 
on civil commitment proceedings for sexual psychopaths. 
"That is a judicial question, to be determined by the 
courts, upon a proper construction of that section and 
subsequent legislation upon the same subject matter, and 
it is not for the legislative branch of the Government to 
determine." District of Columbia v. Hutton, 143 U.S. 18 
(1892). 

The Hutton case presents a remarkable analogy 
for considering the question here. In Hutton, the Supreme 
Court found that 'a general revision of the laws of the 
District of Columbia had repealed a specific provision as 
to the qualifications of persons eligible for appointment 
on the police force. The general act transferred to new 
Commissioners all powers of the former police board and 
gave the Commissioners authority to adopt regulations, 


but did not repeal the prior qualifications statute. It 


BEY, Section 17 of the 1964 statute, 78 Stat. 953 specifically 
said that the right to treatment (Section 9) was to apply 
only in "noncriminal"cases. This emphasizes the import- 
ance of the court's constitutional grounds in Rouse. 


| 
was held that the "true significance" of the law Sov erne 


and the Commissioners did not have to follow the old law: 


Under this view of the object and | 
purposes of the act of 1878, we think the | 
court below was correct in holding that 
that Act superseded and repealed by im- 
plication §354 of the Revised Statutes re- | 
lating to the District of Columbia. It is | 
true there are no express words of repeal | 
in the Act of 1878 applied to said §354. 
But the whole tenor of the act shows that | 
it was intended to supersede previous laws | 
relating to the same subject matter, and |, 
to provide a system of government for the | 
District complete in itself in all respects. 


The 1964 civil commitment act was comprehensive 
| 
legislation intending to deal in all respects with civil 


commitments in the District of Columbia. See S.Rep. 925, 
88th Cong. 2nd Sess. (1964). Section 17 of the statute 
(78 Stat. 953) specifically made its provisions relating 
to treatment and rights after hospitalization to be | 
applicable to all persons committed at an earlier date: 


The provisions of §§8, 9, 12, 14, 15 | 
and 16 of this Act shall be applicable to | 
any person who, on or after the date of en- 
actment of this Act, is a patient in a 
hospital in the District of Columbia by 
reason of having been declared insane or of 
unsound mind pursuant to a court order | 
entered in a non-criminal proceeding Eee | 
to such date of enactment... 


This section was applied in criminal proceedings by 
Rouse, 373 F.2d at 454, | 


In contrast, the Sexual Psychopath Statute was 


enacted 16 years earlier and dealt with only one area of 


civil commitments: As said in Miller, it was an “extension” 
of the then limited civil commitment laws. The record 
below substantiates that in the case of appellant, the 
1964 act provides'a standard for determining whether or 
not he is hospitalizable and presents far more detailed 
provisions with respect to his rights, including his right 
to release, than the earlier act. 

This Court has already found that the due pro- 


cess and equal protection mandates of the United States Con- 


16/ 
stitution as applicable in the District of Columbia do 


not permit distinctions as to the treatment given to per- 
sons committed under the sexual psychopath laws or the 
criminal commitment statutes as opposed to that given to 
persons committed civilly. By the same token, no rational 
distinction can be found for saying that persons whose 
mentally disordered conduct is sexual in nature, and 
therefore particularly repugnant in our society, must 
live with different standards as to the likelihood they 
will injure themselves or others, than do persons whose 
conduct is equally disordered but not focused in a sex- 
ual fashion. Their offensive acts are no more a con- 
stitutional distinction than criminal acts. See Bolton 


v. Harris, slip op. 10. Congress could not have intended - 


167 Bolling Vv. Sharpe, 347 U.S. 497 (1954). 


or more accurately ,anticipated - in 1948, that there 
should be such distinctions. This Court must look to 

the "true significance" of the 1964 act, and see it as the 
"outcome of previous experiments and the final judgment 

of Congress as to the system" for civil commitments and 
release. District of Columbia v. Hutton, 143 U.S. at 18- 


19, 


Appellant should be judged by the standards of 


the 1964 act because of the constitutional requirements 
laid down by this Court in Rouse, Millard and Bolton, and 
because the very persons charged with informing the Court 
as to the meaning of the statutory terms, the dynamics of 
the individuals illness and the probable consequences of 
his acts, that is, the treating physicians, already do so. 
These doctors cannot avoid judging the whole man, and all 
of his pathology, sexual and otherwise. Unless the courts 
do the same, the result can only be confusing, inequitable 
and unconstitutional.17/ 

Appellees may argue that this Court already has 
considered the sexual psychopath laws in Millard and given 


them full efficacy. The fact is, the Court there was 


r77 States without sexual psychopath statutes, hospital- 
ize sexual psychopaths under civil commitment proced- 
ures. E.g., State v. Green, 388 P.2d 362 (Montana 
1964). ~ | 


making an attempt to save the statute by implying into 

it the requirements of the 1964 civil commitment act. 
With the advantage of a full record, it can be seen both 
that this is no longer necessary and that if it is done, 
the implied additions to the Sexual Psychopath Statute 
are of such great extent that, as argued here, the 

Sexual Psychopath Statute has been supplanted by implica- 
tion by the 1964 act. Cf. Aptheker v. Secretary of State, 


378 U.S. 500, 515 (1964). 


Iv. THE COURT MUST CONSIDER ALTERNATIVES TO CONFINEMENT 


AT SAINT ELIZABETHS HOSPITAL. 


Appellant asked the trial court to consider an 
alternative to his’ continued confinement at Saint Eliza- 
beths Hospital while receiving treatment (Tr. 574). The 
court refused to do so (Opinion 24). 

The court's refusal to consider this request was 
extremely detrimental to appellant because there had been 


substantial testimony that he would benefit at least as 


much, if not more,: from out-patient psychotherapy as from 


continued confinement. The physician who had seen him 
most frequently throughout a number of years of hospital- 
ization, Dr. Dabney, so testified (Tr. 261). Dr. Miller 


agreed (Tr. 299). The person who had perhaps the greatest 


amount of experience with appellant in recent years 

was a psychiatric social worker administering individual 
psychotherapy. This witness testified that she thought 
the appellant was no longer dangerous and would benefit 
most from out-patient psychotherapy (Tr. 559-560). The 
institution physicians expressed somewhat contrary views 
(Tr. 537-538), but in fact they themselves were consider- 
ing appellant for greater freedom and privileges (ar. 484). 
They did not choose to consult the psychotherapist (tr. 
559). | 


The 1964 District of Columbia Hospitalization 


of the Mentally Ill Act requires that no individual be 
| 


committed without there first being consideration of 

alternative means of treatment. D.C. Code §21-545(b) 

(1967). This is equally applicable in a habeas corpus 

proceeding involving a patient civilly committed prior 

to the enactment of the 1964 law. Lake v. Cameron, 124 
| 


U.S. App. D.C. 264, 364 F.2d 657 (1966); cf. Bolton ve 


Harris, supra, (criminal proceeding) . 
| 


Regardless of whether it is found that the 1964 


act has pre-empted the less detailed and conflicting pro- 
visions of the 1948 Sexual Psychopath Statute, it is | 
clear that the provisions of the 1964 act relating to 
treatment must be considered applicable to sexual psy- 


chopaths. This was the holding in the prior appeal herein. 


The necessity for considering the alternative treatment 
provisions equally applicable is detailed in the con- 


curring opinion of Chief Judge Bazelon in Fuller v. 


United States, U.S. App. D.C. No. 20,663, Dec'd. Dec. 14, 


1967: 


But since other alternatives must be 
explored in civil commitment proceed- 

ings underthe Hospitalization of the 
Mentally Ill Act, we may not assume 

that Congress intended to withhold such 
consideration from persons committed as 
"sexual ‘psychopaths.’ Otherwise, seri- 

ous questions of equal protection would 
arise. On remand, therefore, I think 

the District Court may resort to absolute 
confinement in Saint Elizabeths Hospital, 
whether under the sexual psychopath law or the 
Hospitalization of the Mentally Ill Act, 
only after it has determined that no satis- 
factory alternative exists. 


Slip op. 4-5 (citations omitted). 

Furthermore, in charging the District Court to 
consider alternative means of treatment, it has been held 
that the burden may not be placed on the individual without 
resources to ascertain the alternatives. Lake v. Cameron, 
at 268-269, 364 F.2d at 661-62; cf. Williams v. United 
States, U.S. App. D.C. No. 20,583, Dec'd. Apr. 5, 1968, 
slip op. 12. Appellant was denied assistance in obtain- 
ing expert testimony with respect to treatment (Order, 
February 28, 1967). 

There was no proffer by the appellees with 


respect to lack of alternatives. Rather, it was made 


clear that the schedule of release would be up to the 


Superintendent of the hospital, and that the court would 


have no role in ascertaining whether appellant's rights 
were protected. A remand such as directed in the Lake 


case is required. 


CONCLUSION 
Wherefore, it is respectfully requested that 
the order of the District Court be reversed and the cause 
remanded with directions to the Court to either release 
the appellant from custody, or to conduct such further 
proceedings as the Court may deem just and necessary. 


Respectfully submitted, 
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ARMIN U. KUDER 


QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented: 


1. Did appellant carry his burden of proving by a pre- 
ponderance of the evidence that his exhibitionism would 
not have a seriously injurious or painful effect on poten- 
tial viewers, either now or when he was committed? 

2. Did appellant carry his burden of proving by a pre- 
ponderance of the evidence that if released he would not 
again engage in exhibitionism of the sort which resulted 
in his commitment? 

3. Did appellant carry his burden of proving by a pre- 
ponderance of the evidence that Saint Elizabeths has not 
provided him with treatment suitable and adequate to his 
condition? 

4, Was it error for the judge to decline to rule on 
whether release combined with outpatient treatment 
might be an alternative means of treatment preferable to 
that provided by Saint Elizabeths where appellant sought 
release from commitment as a sexual psychopath on 
grounds he had not received suitable and adequate treat- 
ment and the judge found that Saint Elizabeths is and has 
been treating appellant and had made a permissible and 
reasonable decision within a broad range of discretion in 
the choice of treatment? 

5. Was the Sexual Psychopath Statute unconstitution- 
ally indefinite as applied to appellant where the statutory 
procedure regarding commitment were fully complied 
with, where appellant has failed to prove by a preponder- 
ance of the evidence that the sexual exhibitionism which 
resulted in his commitment would not have a seriously in- 
jurious or painful effect on potential viewers, and where 
evidence was available to support a finding that such ex- 
hibitionism would have a seriously injurious or painful 
effect on potential viewers? 


(1) 


0 


6. Did the 1964 Hospitalization of the Mentally Ill Act 
supersede the commitment and release provisions of the 
Sexual Psychopath Statute? 

7. Does the difference between sane and insane persons 
provide a rational basis for Congressional selection of the 
group to be treated as a class under the Sexual Psycho- 
path Statute? 

8. The labels applied to particular mental illnesses by 
the psychiatric discipline not being critical for judicial 
purposes, was equal protection of the laws denied to ap- 
pellant committed under the Sexual Psychopath Statute by 
the fact that psychiatrists diagnosed and treated his ail- 
ment in the same manner without regard to whether he 
had been committed under the Sexual Psychopath Statute 
or the 1964 Hospitalization of the Mentally Ill Act? 


INDEX 
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would have a serious effect upon potential viewers and 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,492 
MAURICE I. MILLARD, APPELLANT 
uv 


DALE C. CAMERON, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On October 17, 1962 appellant was committed to Saint 
Elizabeths Hospital by order of the District of Columbia 
Court of General Sessions, pursuant to 22 D.C. Code 
§ 8508, having been found by the court to be a sexual psy- 
chopath.* By petition for writ of habeas corpus filed April 
5, 1965* appellant challenged the validity of his hospital 


1 The text of the Sexual Psychopath Statute is reproduced in the 
Appendix to this brief. 


2 Two prior habeas corpus actions by appellant, H.C. 408-68 and 
H.C. 499-64, had resulted in remand to appellee’s custody. In each 


(1) 


2 


detention. After hearing on April 12, 1965 Judge William 

B. Jones ordered the writ discharged, the petition dis- 

missed, and appellant remanded to appellee’s custody. Ap- 

pellant challenged the propriety of that order. A majority 
| of this Court reversed Judge Jones’ order discharging the 

writ and remanded for further proceedings in accordance 

with this Court’s opinion.* This was to include an eviden- 
| tiary hearing regarding (1) whether the Court of General 
| Sessions’ October 17, 1962 commitment was valid, or 
whether, as appellant alleged, he had been ordered com- 
| mitted based on the affidavits only of two psychiatrists, no 
testimony had been taken, and only a bench conference of 
' lawyers had been had, (2) whether appellant’s repeated 
' misconduct in sexual matters is dangerous as likely to 
have a serious effect on potential viewers, and (3) wheth- 
' er appellant was receiving suitable and adequate treat- 
ment. This Court recognized that the statute was consti- 
i tutionally definite, both facially and as applied in this 
case, assuming that the statute’s procedural requirements 
' had been met at initial commitment and that appellant’s 
conduct was dangerous to others in the sense that it was 
likely to have a serious effect on potential viewers. 

Prior to hearing on remand the District Court granted 
appellant’s motion to appoint an independent psychiatrist 
to examine appellant. A Legal Psychiatric Division staff 
psychiatrist examined appellant and reported to the court 
his opinion that appellant could be dangerous to others if 
released. The Court denied a motion by appellant to ap- 
point independent psychiatric experts to testify on stand- 
ards of care required for treatment of appellant’s condi- 
tion and the adequacy of treatment he was receiving at the 
hospital (Order, February 28, 1967). 

After a four day hearing on remand, Judge Jones by 
opinion filed August 17, 1967 again discharged the writ, 
dismissed the petition, and remanded appellant to appel- 


instance a writ was issued and heard in District Court with appel- 
lant present. 


3125 U.S. App. D.C. 388, 373 F.2d 468 (1966). 
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lee’s custody for continued treatment. From that order 
appellant now appeals, contending that: he is not danger- 
ous within the statute and was not when committed; the 
statute is unconstitutionally indefinite as applied to him 
if he can be found dangerous within it; the later enacted 
1964 Hospitalization of the Mentally Il] Act (hereinafter 
1964 act) superseded the commitment and release provi- 
sions of the Sexual Psychopath Statute as applied to ap- 
pellant; and Judge Jones erred in an unconstitutionally 
discriminatory manner in not ruling on whether release 
of appellant combined with outpatient psychotherapy 
might not be an alternative form of treatment preferable 
to continuation of the hospital’s treatment program, which 
the court would have assertedly been required to do by 
the terms of the 1964 Act had he been committed there- 
under. Appellant does not contest that the hospital’s pro- 
gram is suitable and adequate treatment for his condition. 

On September 8, 1962 criminal complaint was filed in 
the Court of General Sessions charging appellant with an 
act of indecent exposure (22 D.C. Code §1112(a)). He 


was committed to D.C. General Hospital and found com- 
petent to stand trial. He pleaded guilty. On September 
26, 1962 the Corporation Counsel, at the court’s direction 
and pursuant to 22 D.C. Code § 3504(c), submitted a 
statement that: 


On September 1, 1962, the defendant was seen by 
several people, at about 11:00 a.m. to expose himself 
to the public. [One woman] ... complains that she 
had seen him exposing himself to her on several occa- 
sions. Defendant was masturbating. Also, several 
females in the neighborhood have seen him expose 
himself. Defendant admits he was exposing himself. 

Defendant was charged with Indecent Exposure on 
June 22, 1962. He also has a record for disorderly 
conduct. 

Due to the foregoing statement, defendant appears 
to warrant examination under [the Sexual Psycho- 
path Statute].‘ 


* Appellant began showing erratic behavior in 1961 and “was 
sentenced to prison on three occasions before it was finally recog- 
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On the same day Judge Mildred Reeves ordered two 
qualified psychiatrists to make personal examination of 
appellant and file written reports including statements of 
the psychiatrists’ conclusions whether appellant was a sex- 
ual psychopath. Drs. Richard Schaengold and David Pope 
of D.C. General Hospital wrote Judge Reeves on October 
4, 1962 that they had examined appellant and: 


As a result of the examination we have arrived at 
the conclusion that [appellant] is a sexual psychopath 
as defined in the Sexual Psychopath Statute. 

It is recommended that [appellant] be committed to 
a mental institution for proper care and treatment 
for his condition. 


Judge Richardson thereafter entered an order in the 
criminal action charging appellant with violation of the 
indecent exposure statute stating: 


The above entitled case came on to be heard in open 
court this 17th day of October, 1962 and upon the 
testimony and evidence adduced, [appellant] is by the 


Court found to be a Sexual Psychopath within the 


nized that he was mentally ill”, according to a psychiatric evalu- 
ation of his eight year old son by the Gales Child Health Center 
which was providing his son with psychiatric treatment (Tr. 87- 
88). According to appellant’s wife as quoted in a report by the 
Center (Tr. 85), appellant’s need to expose himself began just 
after the last baby was born; appellant would walk around the house 
nude, holding his penis in his hand, nervous and hollering at the 
children; appellant’s wife said she asked him many times to seek 
treatment but he ignored her. 

Saint Elizabeths Hospital records show that appellant has been 
arrested at least four times for Indecent Exposure (Tr. 297), in- 
cluding a conviction for Indecent Exposure in Maryland in 1960 
(Pages 2, 4 of “507” note prepared on admission on October 17, 
1962, admitted in evidence) and an arrest in August, 1962 for 
Indecent Exposure and masturbation at the approach of a woman 
(hospital “507” note, page 1). While on bond pending trial on the 
August, 1960 charge he was again found exposing himself and 
masturbating in a female’s presence, whereafter he was committed 
(hospital “507” note, page 1). 

In February, 1961, prior to his commitment, appellant threatened 
to hit a guard at Saint Elizabeths who accosted appellant as he 
hunted rabbits with a stick on hospital grounds. Appellant was 
charged with unlawful entry and uttering threats (Tr. 53-54). 
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meaning of [the Sexual Psychopath Statute], and, 
accordingly, it is this October 17, 1962 


ORDERED that [appellant] be committed to Saint 
Elizabeths Hospital, to be confined there until he is 
restored to mental competence and released in accord- 
ans with the provisions of the aforementioned public 
aw. 


The order was witnessed by William Bachrach, “Atty 
for Deft”, and by an Assistant Corporation Counsel. Mr. 
Bachrach was court appointed counsel for appellant (Tr. 
23). He conferred with appellant before the hearing (Tr. 
25-26) and spoke with the two psychiatrists before the 
hearing (Tr. 26). He told appellant he had talked to them 
and they felt he should be sent to Saint Elizabeths (Tr. 
26). Appellant told his counsel he wanted to go to the 
hospital and be treated (Tr. 26). Appellant and counsel 
were present together during the hearing (Tr. 23). The 
two psychiatrists were in court and spoke to the judge 
(Tr. 23-25). Appellant had opportunity to be heard by 
the judge (Tr. 23-27). He was effectively confronted by 
the psychiatrist witnesses and had the right and opportu- 
nity to cross examine them (Tr. 23-27), although he him- 
self did not do so. Appellant did not request a jury trial, 
although he had the right and opportunity to do so. He 
did not appeal Judge Richardson’s order. At hearing on 
remand counsel for appellant conceded that the procedural 
requirements of the statute had been satisfied (Tr. 27, 38- 
39) and that the evidence precluded argument that at time 
of commitment appellant was not likely to repeat his pub- 
lic exposure and masturbation (Tr. 569). Judge Jones 
found that the statute had been complied with and that an 
informed judgment had been made by the Court of Gen- 
eral Sessions (Opinion, 4-5). 

Appellant has been in appellee’s custody since his com- 
mitment on October 17, 1962. Initially he was placed in 
the maximum security ward, which he left in 1963. Be- 
ginning in April, 1964, he was allowed to visit the city 
during the day (Tr. 55). He was returned to full time 
hospital confinement in the maximum security section on 
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November 10, 1964, after: his wife complained he had 
struck her sister (Tr. 55-56) ; the hospital received reports 
he had thrown lye at a man whose wife had sold him a 
faulty car, damaging the man’s eye, an allegation which 
appellant denies (Tr. 149-154, 201) ; appellant had threat- 
ened over the telephone to kill this man and members of 
his family (Tr. 56, 151-158); and appellant’s wife com- 
plained that he had hit a salesman who came to his door 
(Tr. 56). 

Appellant has not exposed himself as far as known since 
commitment (Tr. 77). He has continued to act impul- 
sively and aggressively toward others, however (Tr. 47). 

On December 20, 1966 appellant was moved out of the 
maximum security section again with a view to resump- 
tion of city privileges later (Tr. 475-476). 

Six psychiatrists testified at the remand hearing, four 
from Saint Elizabeths (Drs. George Weickhardt, David J. 
Owens, Luther D. Robinson, and Dale C. Cameron) and 
two independent psychiatrists (Drs. David H. Dabney, 
who had been on the hospital staff between 1962 and 1965, 
and Dr. Michael M. Miller). Four generally agreed with 
the diagnosis made by Dr. Dabney upon appellant's initial 
commitment in October, 1962 that appellant was not psy- 
chotic, but had a personality trait disturbance character- 
ized as passive aggressive personality, passive dependent 
type, with sexual deviation, ie., the symptom of exhibi- 
tionism. With males appellant acts aggressively and may 
become physically violent; with females he feels ill at ease 
and tends to expose himsef or masturbate so they can see 
him (Weickhardt, Tr. 44-47; Dabney, Tr. 142-144; 
Cameron, Tr. 365-366; Robinson, Tr. 470, 472, 508, 518). 
Before commitment, when appellant was having difficulties 
with his wife over sexual matters, he frequently went 
about his home nude holding his penis in his hand in the 
presence of his children, according to his wife (Tr. 49, 80) 
but denied by him (Tr. 200-201). 

The psychiatrists testified concerning the seriousness of 
the effect which appellant’s exhibitionism would have on 
potential viewers, the chances that appellant would resume 
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his exhibitionism if released, the chances that he might en- 
gage in more harmful sexual misconduct if released, the 
psychiatric treatment he has received in the hospital, the 
extent to which he has responded to treatment, and which 
types of treatment would be suitable for his condition (see 
below). 

Almost all psychiatrists (Weickhardt, Owens, Robinson, 
Cameron, Miller, and, at points, Dabney) answered in 
terms of a single view of the total integrated behavior of 
appellant when asked what the nature of his condition 
was, what changes had taken place in his condition and 
behavior since commitment, what their estimate was that 
appellant if released would resume the public exposure and 
masturbation, whether their diagnosis or recommendations 
regarding release differed depending on whether appellant 
had been committed under the Sexual Psychopath Statute 
or the 1964 act, and the like. They did not attempt to 
compartment and understand his sexually deviant behavior 
apart from his apparently non-sexual abusive actions to- 
ward others or apart from his personality disorder from 
which all generally felt his sexually deviant behavior 
stemmed. Implicitly and sometimes explicitly they saw 
his personality disorder as a complex interplay of forces, 
instinctual as well as acquired and environmental social 
forces, interacting with his defenses and adaptive func- 
tions. They saw this interplay as giving rise to appellant’s 
abnormal behavior, manifested in various symptoms includ- 
ing both his sexually deviant behavior and his general ag- 
gressive abuse of others * (Weickhardt, Tr. 53-55, 59, 75-81, 


8See Diamond, From M’Naghten to Currens, and Beyond, 50 
Calif. L. Rev. 189, 195-196 (1962) : 


Modern psychotherapeutic psychiatry as practiced today by 
well trained physicians conceptualizes mental illness as a com- 
plex interplay of forces: instinctual as well as acquired and en- 
vironmental social forces inter-acting with the defenses and 
adaptive functions of the ego. As a result of this interplay of 
forces, abnormalities of thought, feeling, volition, motivation, 
and behavior arise, and are manifested by various symptoms. In 
fact, it is no longer possible to speak of specific abnormalities of 
single mental functions, such as volition. Rather, every disorder 
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' 91; Owens, Tr. 119, 126; Cameron, Tr. 376-377, 384, 402- 
' 404; Robinson, Tr. 518, 518, 519.) In formulating recom- 
mendations for release or non-release of a passive aggres- 
sive personality, passive-dependent type, Dr. Robinson tes- 
| tified, he considered the same medical elements in arriving 
' at an opinion as to diagnosis without regard to whether 
| the person had been committed under the Sexual Psycho- 
path Statute or under the 1964 act (Tr. 518). 

Judge Jones found that: (1) the Court of General Ses- 
sions had complied with the statute; its October 17, 1962 
commitment of appellant was valid and based on an in- 
formed judgment, (2) appellant’s repeated misconduct in 
sexual matters is likely to have a serious effect on poten- 
tial viewers; if he were released he would be likely to in- 
flict injury, loss, pain or other evil on others and remains 
a sexual psychopath within the statute, and (8) Saint 
Elizabeths Hospital is and has been treating appellant and 
has made a permissible and reasonable decision in the 
choice of treatment. Although he heard evidence on alter- 
native types of treatment, Judge Jones declined to rule on 
whether combined release and outpatient psychotherapy 
might not be a preferable form of treatment, stating that 
it is not the function of the District Court to determine 
what type of treatment appellant requires (Opinion, 
page 24). 


SUMMARY OF ARGUMENT 
L 


It is uncontested that the procedural requirements of 
the Sexual Psychopath Statute were complied with and 


of this fluid balance of forces results in disturbances describable 
only in terms of the total individual and his environment. 

Obviously such a dynamic conceptualization of mental] illness 
sacrifices much of the precision and discreteness so eagerly 
sought by early neurologists. But what has been gained has 
been a marvelously useful, psychologically broad concept of 
all human behavior, nor just of gross mental abnormality. 
Medical psychology has expanded far beyond its old borders 
and has contributed significant insights into almost every field 
of human activity—the arts as well as the sciences. 
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that appellant when originally committed was likely to 
continue engaging in his exhibitionism if not hospital- 
ized. To obtain release in a habeas corpus proceeding 
appellant’s burden is to prove by a preponderance of the 
evidence that: (1) his exhibitionism would not have a seri- 
ously injurious effect on potential viewers either when 
committed or now, or (2) if released, he will not engage 
in such exhibitionism. He has failed to do so. 


IL 


Appellant has failed to prove by a preponderance of the 
evidence that the hospital has not provided suitable and 
adequate treatment. The evidence is sufficient to support 
findings that he has received such treatment, that he has 
improved while under hospital treatment, and that oppor- 
tunities for further improvement have not been exhausted. 


Ii. 


In determining whether appellant has received suitable 
and adequate treatment the trial judge is required only to 
find whether the hospital authorities have made a permis- 
sible and reasonable decision in their choice of treatment 
within a broad range of discretion. The possibility of bet- 
ter treatment does not necessarily mean the one provided 
is unsuitable and inadequate. It is not the function of 
the trial court to decide what particular treatment appel- 
lant requires, 


Iv. 


The Sexual Psychopath Statute is civil in nature. Evi- 
dence being available to show that appellant’s sexual mis- 
conduct would probably have a seriously injurious or 
painful effect on others if he were not hospitalized, the 
statute was constitutionally definite as applied to him. Ap- 
pellant has failed to prove by a preponderance of the evi- 
dence that his misconduct would not have a serious effect 
on potential viewers. The statute being experimental, it 
should be condemned for indefiniteness only if Congress 
were grossly inept or purposely vague, which it was not. 
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| The difference between sane and insane persons providing 

‘a rational basis for selection of the group treated as a 

| class by the statute, the statute affords equal protection of 

| the laws. The labels applied to particular diseases within 
the psychiatric discipline not being critical for judicial 
purposes, equal protection of the laws is not denied by the 
fact that psychiatric diagnosis and treatment of a person’s 

' ailment may be the same without regard to whether he 

| was committed under the 1964 Hospitalization of the Men- 
tally Ill Act or the Sexual Psychopath Statute. 


Vv. 


The Congressional design was for the 1964 Hospitaliza- 
' tion of the Mentally Ill Act and the Sexual Psychopath 
Statute both to remain in force, not for the former to su- 
' persede the latter. Language and history show that the 
| 1964 act is to apply to insane persons, the Sexual Psycho- 
path Statute to persons who are not insane. The 1964 act 
' is not to apply to hospitalizations arising out of criminal 
| proceedings, while the Sexual Psychopath Statute is to 
| apply to all cases of possible sexual psychopathy arising 
in criminal proceedings. Congress gave only the District 
Court jurisdiction to enforce the 1964 act but all District 
| of Columbia Courts jurisdiction to enforce the Sexual 
Psychopath Statute where the accused may be a sexual 
| psychopath. The broad definition of mental illness in the 
| 1964 act leaves it unclear whether appellant’s personality 
| disorder qualifies him for commitment under its provi- 
| sions. Psychiatric labels for mental illnesses not being 
' critical for judicial purposes, that psychiatry diagnoses 
and treats a person’s ailment the same whether he was 
committed under the 1964 act or the Sexual Psychopath 
Statute is no reason to pervert Congressional intent that 
each act is to remain in force. 
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ARGUMENT 


I. Appellant’s repeated misconduct in sexual matters 
would have a serious effect upon potential viewers and 
makes him likely to inflict injury, loss, pain or other 
evil upon others. 


(Tr. 28-26, 48-54, 56-57, 59, 76-92, 106, 115-16, 121- 
25, 145, 155-57, 160, 166-67, 194-95, 238-85, 300-03, 
311-14, 370-72, 377, 478, 537-89, 547-48, 551-52, 554, 
564, 569) 

The procedural requirements of the statute were fully 
complied with at time of commitment. Appellant pleaded 
guilty to one charge of indecent exposure occurring on 
September 1, 1962 wherein he publicly masturbated while 
exposing himself. According to the Corporation Counsel’s 
statement filed with the Municipal Court: several females 
stated they had seen him expose himself earlier, repeat- 
edly to one woman; appellant had been earlier charged 
with Indecent Exposure on June 22, 1962 and had a rec- 
ord for disorderly conduct. Two court appointed psychia- 
trists made written report after personal examination of 
appellant that he was a sexual psychopath. Appellant’s 
testimony at the remand hearing showed that: the psy- 
chiatrists who examined him in jail were present in court 
at the October 17, 1962 hearing, stood before Judge Rich- 
ardson, and spoke to the judge (Tr. 23-25). Before the 
hearing appellant’s court-appointed counsel conferred with 
the psychiatrists and with him separately (Tr. 26), telling 
him the psychiatrists felt that he should be sent to Saint 
Elizabeths (Tr. 26). Appellant told his counsel he wanted 
to go there and be treated (Tr. 26). Appellant and coun- 
sel were present during the hearing and had opportunity 
to cross-examine the psychiatrists (Tr. 26). Appellant 
did not do so or request jury trial. It is thus clear that 
the Municipal Court based its finding that appellant was 
a sexual psychopath upon compliance with the statute and 
the finding represented an informed judgment. It is un- 
contested that at time of commitment, by his repeated pub- 
lie exposure and public masturbation in the presence of 
women, including one series of repeated exposures to the 


12 


same woman, appellant had evidences that continued repe- 
tition of his misconduct was probable if he remained in 
society with no countermeasures taken.° 

Had appellant taken an appeal from his order of com- 
mitment, he might have raised the question of the suf- 
ficiency of the evidence to show that his continued public 
exposure and masturbation would have a seriously injur- 
ious or painful effect upon others within the statute. He 
chose not to do so, but to go to the hospital for treatment 
(Tr. 26). Now he contends in a habeas corpus proceed- 
ing: (1) that his public exposure and masturbation would 
not have such an effect on a potential viewer, so that he 
was never a sexual psychopath within the statute, (2) 
that if released he would not resume public exposure, pub- 
lic masturbation and penis holding before his family, and 
(3) that even if his release were followed by resumption 
of his sexual misconduct, he would not be dangerous with- 
in the statute since these actions would not have a serious- 
ly injurious or painful effect on a potential viewer. To 
secure his release he must prove any one of these points 
by a preponderance of the evidence. He has failed to do 
So. 

The traditional rule in habeas corpus proceedings is that 
the petitioner must prove, by the preponderance of the evi- 
dence, that his detention is illegal. Bolton v. Harris, D.C. 
Cir. No. 21,032, February 16, 1968; Johnson v. Zerbst, 
304 U.S. 458, 468-69 (1938). This is the standard ap- 
plied both to (1) release under 24 D.C. Code § 301(e) of 
persons found not guilty of crime by reason of insanity 
and hospitalized involuntarily after a judicial hearing, and 
to (2) release of persons committed under the 1964 act. 
Bolton v. Harris, supra, slip op. at 18. It follows from 
this Court’s view of the requirements of equal protection 
that the burden for these two patient groups must be the 
same. Bolton v. Harris, supra. It follows also from the 
requirements of equal protection that the burden for per- 


6 Appellant conceded before Judge Jones that the evidence pre- 
cluded argument that continued public exposure and masturbation 
was unlikely (Tr. 569). 
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sons, committed as sexual psychopaths must be the same 
as for these two groups.” 

Regarding the seriousness of the effect which appellant’s 
exhibitionism would have on potential viewers, Dr. Weick- 
hardt, ward psychiatrist for appellant for the longest 
single period (July 1965 to January 1967) testified un- 
equivocally that in his opinion: appellant caused serious 
psychological and physical injury to others because of his 
sexual misconduct (Tr. 52-54, 59, 76-79) ; public exposure 
and masturbation would have a serious effect upon the 
potential viewer, particularly a child (Tr. 58, 91); and 
appellant’s nervous penis holding viewed by his four year 
old son had combined with his general abuse and rejection 
of the boy (Tr. 48-51, 84-91) and other factors to cause 
him serious psychological harm necessitating psychiatric 
care (Tr. 49, 80-91). The clear psychiatric consensus was 
that: whether a viewer of the public exposure and mastur- 
bation would be seriously injured would depend on the 
viewer; some normally healthy adult women might be up- 
set and distressed thereby, but most would not be seri- 
ously injured (Weickhardt, Tr. 91-92; Owens, Tr. 115; 
Dabney, Tr. 144-145, 155-57; Miller, Tr. 300-301; Came- 
ron, Tr. 372). Dr. Owens believed that: such exhibition- 
ism could cause serious psychological pain, though not of 
long duration, to some potentially healthy but delicate 
women viewers (Tr. 121-125); it would have a much 
greater impression on a child than on an adult (Tr. 116) 5 
and it could well cause some psychological effect on a two 
to five year old child (Tr. 116). Dr. Robinson’s opinion 
was that: public exposure and masturbation of appellant’s 
sort would have a serious effect upon the potential viewer, 
particularly a child (Tr. 473). Dr. Miller’s opinion was 
that: viewing public exposure and masturbation would not 


7In Miller v. Overholser, 92 U.S. App. D.C. 110, 206 F.2d 415 
(1953) this Court analogized the standard of release in Section 3509 
of the Sexual Psychopath Statute to that applied in proceedings by 
persons committed under 24 D.C. Code Section 301(d) after acquit- 
tal of crime by reason of insanity and held accordingly that Section 
$509 was not unconstitutionally vague. 
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seriously harm an adult woman but could be harmful to 
children (Tr. 300) ; and while appellant’s holding his penis 
in front of his children would not cause serious injury, it 
might cause problems such as preoccupation with sex, ten- 
dencies towards masturbation, or tendencies towards ex- 
hibitionism by the children (Tr. 302-303). The psychi- 
atric consensus, not joined by Dr. Dabney, was thus that 
the effect on children of viewing the exposure and mastur- 
bation could be considerably more significant than on 
adults (Weickhardt, Tr. 48-50, 86, 91; Owens, Tr. 116- 
119; Robinson, Tr. 473-474; Miller, Tr. 300) and could 
have a seriously injurious effect on children (Weickhardt, 
Tr. 48-50; Owens, Tr. 116-119; Robinson, Tr. 473-474; 
Miller, Tr. 300). Dr. Dabney’s opinion was that appel- 
lant’s public exposure, masturbation and penis holding 
before his children were not dangerous to others (Tr. 
145) and could not be dangerous to children or other view- 
ers unless accompanied by forceful physical contact with 
the victim (Tr. 145, 157, 160, 166-67). In his opinion 
that appellant’s deviate behavior would not be dangerous 
in society, he departed from the opinion he gave at the 
April, 1965 hearing that appellant would be likely to in- 
flict danger, pain or some evil on others (Tr. 175-177).® 

Regarding whether or not appellant would resume sex- 
ual misconduct if released, Dr. Weickhardt testified that: 
appellant has not exposed himself as far as known since 
commitment (Tr. 77); he showed continued inability to 
control his impulses evidenced in continued general ag- 
gressiveness and abuse of others, including frightening a 
number of people in the hospital (Tr. 56), reportedly 
switching TV programs arbitrarily in disregard of other 
patient’s wishes (Tr. 57), and slapping a smaller patient 
who got in his way (Tr. 58-59); his inability to control 


8 Judge Jones received testimony on possible bias of Dr. Dabney 
against the hospital management stemming from his dismissal in 
November, 1965 on various grounds (Tr. 283-285). Dr. Dabney 
testified that he had filed a complaint against the hospital with 
HEW on April 30, 1965, a month before the hospital brought charges 
against him (Tr. 283-285). 
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impulses stems from his personality disorder (Tr. 59) ; he 
manifests his personality disorder in a number of ways, 
some sexual and some non-sexual (Tr. 78-79) ; he is more 
apt to revert to public exposure, public masturbation, and 
penis holding before his family when outside of the hos- 
pital in more stressful situations (Tr. 80-81) ; and he has 
the present capability for causing serious psychological 
and physical injury to others because of his sexual mis- 
conduct (Tr. 59, 76-79) and remains a sexual psycho- 
path (Tr. 79-80). Dr. Weickhardt based his opinion of 
appellant’s current condition and likely conduct if released 
partially on a psychological report made by the hospital in 
February, 1967 that appellant was still severely disturbed, 
with unruly sexual impulses continually threatening to 
break through his weak controls (Tr. 106). Helen Hamil- 
ton, a psychiatric social worker, testified appellant told her 
during their psychotherapy sessions that there had been a 
connection between his outbursts when irritated by others 
and his sexual problems (Tr. 551-552). Dr. Robinson tes- 
tified that in his opinion appellant was not yet sufficiently 
recovered so as not to be dangerous to others if released 
(Tr. 537-589). Dy. Cameron testified to the same effect 
(Tr. 370-372). 

Evidence bearing on an estimate of the chance that if 
released appellant might engage in sexual misconduct more 
harmful than public exposure, public masturbation and 
penis holding before his family included Dr. Cameron’s 
opinion that a sexual exhibitionist who masturbates dur- 
ing the exposure might be more likely to indulge in a sex- 
ual assault at some other time (Tr. 377) and that a his- 
tory of lye throwing or other aggressive actions, super- 
ficially non-sexual, would mean increased chance that the 
person was capable of sexual aggression (Tr. 377). 

Evidence offered to show that if released appellant 
would not revert to sexual misconduct included: Dr. Dab- 
ney’s opinion at the June, 1967 hearing that he would not 
do so (Tr. 194-195) ; appellant’s testimony that he would 
not, having gained a better understanding of females and 
himself as a result of his therapy sessions with Miss Ham- 
ilton (Tr. 207); Dr. Miller’s opinion, based on his brief 
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contact with appellant and reading of the hospital sum- 
mary sheet, was that he was not likely to expose himself 
to children or adults if he received outpatient treatment 
(Tr. 297-300, 302), an opinion which Judge Jones dis- 
counted ®; and Miss Hamilton’s belief based on psycho- 
therapy sessions with appellant that he would not do so 
(Tr. 555-556). Miss Hamilton’s lack of psychiatric train- 
ing (Tr. 545) and her lack in Dr. Robinson’s opinion (Tr. 
564) of a total view of appellant’s condition and treat- 
ment detracted from the value of her opinion. Her testi- 
mony showed she was unaware that appellant had abused 
his son, Darrell, then under psychiatric care. She thought 
‘appellant “had a very good relationship with his children” 
\(Tr. 554). She had only hazy knowledge of other forms 
of therapy appellant was receiving in addition to her 
psychotherapy (Tr. 547-548). 

No psychiatrist testified that it was either certain or 
highly probable that appellant, if released, would not again 
publicly expose and masturbate. No psychiatrist testified 
‘that if he did so, children or delicate adult women could 
not be among the potential viewers. No psychiatrist tes- 
‘tified that appellant had received different treatment be- 
‘cause committed under the Sexual Psychopath Statute 
rather than the 1964 act. 

Appellee submits that: (1) appellant has failed to prove 
by a preponderance of evidence that his public exposure 
‘and public masturbation at time of commitment were not 
likely to have a serious effect on potential viewers and 
‘that he was therefore not likely to inflict injury, 
‘loss, pain, or other evil upon the objects of his de- 
sire, (2) appellant has failed to prove by a preponder- 
ance of the evidence that if released he would not again 
‘engage in public exposure, public masturbation and penis 
‘holding before his family, and (3) the evidence fully sup- 
ports the trial court’s conclusion that if appellant were re- 


° Judge Jones received evidence on possible bias of Dr. Miller 

toward the hospital management stemming from the fact that he 

| had had personal differences with Dr. Overholser preceding Dr. 

' Miller’s earlier requested resignation from the hospital staff (Tr. 
811-314). 
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leased he, by his sexual misconduct, would be likely to in- 
flict injury, loss, pain, or other evil on others and remains 
a sexual psychopath within the statute. 

This result, based on psychiatric expert opinion evidence 
of the effect of appellant’s specific behavior, accords with 
the weight of judicial authority that repeated acts of in- 
decent exposure can place the actor within the provisions 
of sexual psychopath statutes. In Carras v. District of 
Columbia, 183 A.2d 393 (D.C. Mun. Ct. App. 1962) this 
jurisdiction’s statute was held as a matter of law to in- 
clude this type of sexual deviation, psychiatric expert opin- 
ion having been admitted that such exposure could result 
in pain and psychological injury. Accord, People v. Stod- 
dard, 38 Cal. Rptr. 407 (Dist. Ct. App. 1964) (menace” 
“evil” or “injury” and includes danger of resultant psy- 
chological trauma); State v. Madary, 178 Neb. 383, 133 
N.W. 2d 583 (1965) (statute substantially identical with 
instant act) ; see Kemmerer v. Benson, 165 F.2d 702 (6th 
Cir.), cert. denied, 334 U.S. 849 (1948) ; In re Kemmerer, 
809 Mich. 318, 15 N.W. 2d 652 (1944); People v. Warren, 
$3 Cal. Rptr. 552 (Dist. Ct. App. 1968) ; People v. Howell, 
12 Ill. App. 2d 84, 188 N.E. 2d 691 (1956); Petition of 
Pungratz, 848 Mich. 293, 82 N.W. 2d 869 (1957) ; State 
v. Noll, 171 Neb. 831, 108 N.W. 2d 108 (1961). 

This Court has declared in an analogous situation that 
the physically non-violent crimes of petit larceny and bad 
check writing are crimes constituting the actor dangerous 
for purposes of release under 24 D.C. Code § 301(d). 
Overholser v. O’Beirne, 112 U.S. App. D.C. 267, 302 F.2d 
852, 861 (1961); Overholser v. Russell, 108 U.S. App. 
D.C. 400, 403, 283 F.2d 195, 198 (1960). The Court said 
in Overholser v. Russell, supra, that in addition to the dan- 
ger that the person may commit a physically non-violent 
crime like writing fundless checks there is the possible 
danger, not to be discounted even if remote, that a non- 
violent act may expose the perpetrator to violent retalia- 
tory acts by the victim. Appellee submits this reasoning 
applies at least as forcefully to appellant’s public exposure 
and masturbation to neighborhood women, particularly if 
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repeated often before the same woman whose husband 
might retaliate. 


| TL Appellant has received and is receiving suitable and 
adequate treatment. 


(Tr. 40-41, 48-44, 50, 55-59, 79-84, 92-93, 106-09, 
111-13, 210-12, 214-16, 252-61, 269, 299, 303-08, 316, 
364-72, 877-78, 380-81, 403-04, 415-26, 433, 436- 
440, 445-47, 448, 470-71, 472, 475, 477, 482-84, 528- 
31, 533-39, 548-50, 560-61, 563-68, 573) 

To show in this habeas corpus proceeding that his de- 
tention is illegal because he is not receiving treatment, ap- 
‘pellant must prove this by the preponderance of the evi- 
dence. See Bolton v. Harris, supra, slip op. at 18. This 
he has clearly failed to do. Indeed, appellant’s counsel 
‘conceded that treatment had been provided (Tr. 5738). 
| ‘The evidence shows that Saint Elizabeths has made and 
‘is making a bona fide effort to cure or improve appellant. 
A treatment program has been established aimed at allow- 
ling him to return to society by helping him learn how to 
‘eontrol his sexual impulses. Progress toward achievement 
‘of this ultimate goal has been furthered by maintaining 
essential continuity in the program (Tr. 423). This goal 
‘has been maintained even though the first attempt to re- 
turn him to society on a city privileges basis resulted in 
‘his being returned by police after a series of angry alter- 
cations with others (Tr. 55). 

The academic and educational background of the psy- 
 chiatrist witnesses responsible at various levels for appel- 
' Jant’s treatment showed that the program represented an 

' effort to provide adequate treatment in the light of present 
‘knowledge (Tr. 40-41, 111-113, 364-65, 468-69). 

' Testimony showed that the ward psychiatrist, sometimes 
| referred to as administrative psychiatrist, is a key figure 
in assessing appellant’s needs and conditions for treatment 
(Tr. 48, 88-84), in arranging and interpreting testing, 

' (Tr. 106-09), in formulating a treatment program tai- 
‘ Jored to appellant’s needs within limitations of available 
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resources (Tr. 436-37), in monitoring the program and in 
maintaining continuity and purpose in the program (Tr. 
58, 77, 422-23, 445-47, 528-29), in effecting program chang- 
es called for by appellant’s progress or lack thereof, such as 
transfer from one ward to another (Tr. 56-57, 59, 81-84, 
92, 422-28, 486-87, 439-440, 475, 528-29, 563), in recom- 
mending appellant for release or non-release (Tr. 81-83, 
92, 371, 563-65, 568), and in testifying in court as a 
psychiatric expert (Tr. 40). For these purposes the ward 
psychiatrist confers with the nurses, nursing assistants, 
appellant’s wife and others concerned with the treatment 
program (Tr. 422-23). 

Senior psychiatrists to whom the ward psychiatrist 
makes occasional recommendations affecting a patient’s 
treatment are the Clinical Director of the Maximum Se- 
curity Section, also referred to as John Howard Division 
(Tr. 111-12, 423, 565) and the Clinical Director of the 
West Lodge Division (Tr. 371, 475-476, 530-31, 565-68). 
The superintendent is familiar with the nature of the pro- 
gram going on in these two hospital areas where appel- 
lant was treated, but not with the particular program for 
appellant (Tr. 365-66). He receives recommendations 
from his staff regarding changes in appellant’s status 
(Tr. 366). 

Program constituents which were available for combina- 
tion by the ward psychiatrist into a program more or less 
tailored to appellant’s needs (Tr. 530-31) included: (1) 
the hospital environment itself, (2) physical and psychi- 
atric diagnosis (Tr. 377-78), (3) group psychotherapy 
(Tr. 878), (4) individual psychotherapy by a social work- 
er functioning under the general supervision of the ward 
psychiatrist (Tr. 418-19), educational therapy (Tr. 533- 
34), (6) industrial therapy (Tr. 421, 424), (7) recrea- 
tional therapy (Tr. 440), (8) psychodrama (Tr. 561) and 
occupational therapy. Psychological and physical testing 
capability was available. The patient could be moved from 
the maximum security section to areas calling for him to 
assume greater responsibility for managing his behavior, 
ive. West Lodge. He could be moved from Class A through 
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Class D status, thereby varying the degree of control over 
his hourly activity (e.g. Class C allows him to go unaccom- 
panied from ward to place of work or otherwise move 
around the grounds but under close check by staff which 
informs his destination of his departure and expected ar- 
vival with patient being observed once every twenty min- 
utes; Class D status allows the patient to move about with- 
out frequent staff checks (Tr. 366-67) ). 

' The chief ward psychiatrists for appellant were Dr. 
Dabney from October, 1962 until approximately early 
spring or winter of 1963 and Dr. Weickhardt from July, 

1965 until January, 1967 (Tr. 415, 418). Thereafter his 
‘ward psychiatrist was Dr. Kachmarik operating under the 
‘supervision of Dr. William Dobbs, who had training func- 
tions (Tr. 83, 529, 566). 

Initial diagnosis of appellant’s needs and conditions was 
‘made by Dr. Dabney, then on the hospital staff (Tr. 141, 
'416), with a view to providing suitable treatment. In- 
‘eluded were: detailed history and physical examination, 
‘ neurological examination, psychological test, various lab- 

oratory tests, and a brain wave test (Tr. 416). Dr. 
Dabney’s diagnosis proved durable. It was accepted 
by the hospital and concurred in by all psychiatrist wit- 
‘ nesses having basis for assessment more extensive than 
' prief conversation with appellant and summary file review 
(Weickhardt, Robinson, Cameron). A report based on 
psychological tests made in February, 1967 helped up- 
date the assessment of his condition (Tr. 106-09). At 
various other times appellant was given the Wechsler Ges- 
talt Test, the Rohrschach Test, the house-tree-person test, 
' and the Gray Oral Reading Test (Tr. 109). 

Treatment for appellant called for him to be removed 
from stress situations stimulative of untoward sexual ac- 
tivity and thus to interrupt the course of his acting out 
unacceptably (Cameron, Tr. 381; Robinson, Tr. 537-39). 
The hospital environment served this need of appellant’s 
by providing a structured living program not duplicat- 
able in an independent psychiatrist’s office or a public 
clinic which separated appellant from stress situations and 
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opportunities for self-injury (Cameron, Tr. 377-78, 380- 
81, 403-04; Robinson, Tr. 538-39). 

Within this environment the ward psychiatrists drew 
together available components into a treatment program 
suited to appellant’s needs, monitoring his progress and 
adding or subtracting components from time to time in 
light of changed needs (Tr. 22-23, 436-40). 

Formal treatment components, i.e. those regularly sched- 
uled for appellant, included (Tr. 416-26, 433-441) : diag- 
nostic studies done on admission by Dr. Dabney (Tr. 141, 
416) which have therapeutic value; various forms of so- 
matic treatment, i.e. that designed to improve his physical 
well being (Tr. 416-17); psychotherapy, including two 
types of group psychotherapy sessions (Tr. 417) and indi- 
vidual weekly or bi-weekly therapy sessions with a social 
worker (Tr. 418), guided contacts with female nurses and 
nursing assistants (Tr, 419-420)’; educational therapy 
(Tr, 420-21) ; industrial therapy (Tr. 421-24) ; and par- 
ticipation in a patient government program at John How- 
ard Pavilion (Tr. 421). The program for appellant did 
not include occupational therapy, recreational therapy, or 
psychodrama (Tr. 440, 560-61). 

Somatic treatment included dental treatment, consulta- 
tion with a surgeon resulting in repair of a hernia, and 
consultation with a cardiologist concerning irregular heart 
rhythm (Tr. 416-17). 

Group psychotherapy included sessions with others hav- 
ing similar sexual problems and sessions involving the 
whole ward and a more heterogeneous group supervised by 
Dr. Weickhardt (Tr. 417). Appellant participated more 
actively in the smaller group of sexual psychopaths than 
in the larger group, but not very actively in either (Tr. 
417). 


10 According to leading experts “psychiatric care and treatment” 
includes not only the contacts with psychiatrists but also activities 
and contacts with the hospital staff designed to cure or improve the 
patient. Overholser and Richmond, Handbook of Psychiatry 35 
(1947), cited in Rouse v. Cameron, 125 U.S. App. D.C. 366, 371, 373 
F.2d 451, 456 (1966). 
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Individual hourly psychotherapy sessions began about 
May, 1965 and continued through June, 1967. During ap- 
proximately the first year the sessions were held weekly; 
during the second, bi-weekly, (Tr. 548). Initially the 
ward psychiatrist attempted to have the male therapist 
involve appellant’s wife in the sessions (Tr. 418). When 
this proved impossible, the therapist began regular sessions 
without the wife but shortly recommended to the ward 
psychiatrist that a female therapist should succeed him 
(Tr, 418). In November, 1965 Miss Hamilton accordingly 
succeeded him, initially holding weekly sessions and later 
shifting to bi-weekly sessions (Tr. 419). 

The objects of the psychotherapy, both group and indi- 
vidual, were to help appellant raise his self-esteem, to 
overcome his impulsive acts, and to gain a better under- 
standing of what constitutes a mature marital relation- 
ship (Tr. 417). 

To facilitate his continuing review of appellant’s pro- 
gram, Dr. Weickhardt, while ward psychiatrist, initiated 
quarterly treatment summary reports noting information 
on what activities appellant had been scheduled to partici- 
pate in, the level of his participation, and remarks by the 
ward nurse and ward psychiatrist (Tr. 438-39). This was 
adopted for use as a standard hospital form. 

Appellant’s individual psychotherapist functioned under 
the ward psychiatrist’s general supervision and normally 
made notes on each therapy sessions, allowing the ward 
psychiatrist to follow appellant’s progress (Tr. 419, 548- 
49). The therapist occasionally discussed appellant with 
the ward psychiatrist (Tr. 549-550). The ward nurse and 
her nursing assistants functioned under the ward psychia- 
trist’s guidance in regard to appellant; the nurse worked 
out a nursing care plan instructing her assistants what 
appellant’s problems were and how to deal with him (Tr. 
420); the emphasis in these contacts was on helping ap- 
pellant learn that he gains not by frightening others but 
by getting along with them (Tr. 420). 

Educational therapy aimed at teaching appellant how to 
read and write; a tutor was found for him and he par- 
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ticipated eagerly (Tr. 421, 433, 436, 533-37). Under the 
industrial therapy program appellant was provided with 
work opportunities when he was not assigned to the maxi- 
mum security area (Tr. 421, 424, 486). 

From time to time appellant was moved physically from 
higher security wards to lower security wards, based on 
recommendation by his ward psychiatrist (Tr. 43-44) and 
through a range of status designations determining the 
closeness of the check on his daily activities. These changes 
were made in light of his progress and with a view to fos- 
tering continued progress toward return to society (Tr. 
366-69). 

Appellant was in the maximum security section from 
October, 1962 until 1963, when he transferred to West 
Side Service. From April, 1964 until November, 1964 he 
had daytime city privileges which were withdrawn when 
he was returned by police (Tr. 55) to full time confine- 
ment. He was returned to the maximum security section, 
was recommended on July 5, 1966 as ready to move out of 
that area again, and was moved to West Lodge Division 
on December 20, 1966 (Tr. 475), where he was at time 
of the remand hearing. While there he had an industrial 
therapeutic assignment with Class C privileges allowing 
him to go about hospital grounds alone subject to telephone 
check (Tr. 471). He was recommended for city privileges 
again on January 19, 1967 to take effect about six months 
later (Tr. 475-477). 

West Lodge is designed to offer a structured climate of 
therapeutic controls on the patient’s behavior conducive to 
strengthening his internal control (Tr. 531) under which 
as the patient demonstrates an ability to need fewer ex- 
ternal controls they are gradually dropped off. 

In the opinion of Drs. Weickhardt (Tr. 426) and Rob- 
inson (Tr. 402, 472) the treatment program for appellant 
was suitable and adequate for a person with his condition. 
Dr. Dabney’s opinion was that the program was not ade- 
quate or suitable and that appellant has had little or no 
treatment at the hospital (Tr. 255-58). Unlike Drs. Rob- 
inson, Cameron, and Weickhardt, Dr. Dabney felt that 
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milieu therapy, also referred to as environmental therapy, 
was not a suitable form of treatment for a person with 
appellant’s condition (Tr. 215-16, 252-54), because treat- 
ment should involve his wife in individual therapy (Tr. 
254). Assuming milieu therapy were suitable, Dr. Dab- 
ney felt that it was not being given to appellant at West 
Lodge (Tr. 254-48) and that there was little or no treat- 
ment given at John Howard Pavilion (Tr. 215) or West 
Lodge (Tr. 211-12, 254-58). He felt that suitable treat- 
ment for appellant would be individual or group psycho- 
therapy on an outpatient basis (Tr. 210). He felt that 
appellant had not received any psychotherapy at the hos- 
pital (Tr. 210-11) and that any counseling sessions could 
not be considered as psychotherapy unless conducted by 
either a psychiatrist or a psychologist functioning under a 
psychiatrist’s supervision (Tr. 211). He considered a 
stress assessment procedure which exposes the patient un- 
der controlled conditions to stresses in the area where his 
behavior controls have proven inadequate as another form 
of treatment suitable to appellant’s condition (Tr. 214). 
This is not available at the hospital. In response to 
hypothetical questions Dr. Miller gave his opinion that the 
hospital program was neither adequate or appropriate 
(Tr. 304-08), although he was not familiar with the hos- 
pital program (Tr. 306). He felt suitable treatment 
would include outpatient individual and group psycho- 
therapy, possible tranquilizing medication, possible hypno- 
analysis, and milieu therapy (Tr. 305-08). 

Most psychiatric witnesses recognized explicitly or im- 
plicitly that appellant needed treatment and would bene- 
fit from further treatment (Robinson, Tr. 537-39; Came- 
ron, Tr.-370-71; Weickhardt, Tr. 80-84, 98; Dabney, Tr. 
210, 258-61, 269). Based largely on hypothetical ques- 
tions, Dr. Miller felt he was treatable (Tr. 297-98, 303, 
305-06, 310). No psychiatrist testified that appellant was 
ineapable of benefitting from treatment. There was an 
uncontested consensus that appellant had shown improve- 
ment while under the hospital’s program (Weickhardt, Tr. 
79-84, 448; Dabney, Tr. 178-79, 181, 185; Robinson, Tr. 
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470-71, 477, 482-84). Drs. Weickhardt, Robinson and 
Cameron were of the opinion that appellant should remain 
in the hospital to receive the additional treatment which 
would make him a well person; implicit in their testimony 
was the belief that opportunities for continued progress 
under the hospital treatment had not yet been exhausted 
(Weickhardt, Tr. 80-84; Robinson, Tr. 587-39; Cameron, 
Tr. 370-72). Drs. Dabney and Miller were of the opinion 
that appellant should receive treatment on an outpatient 
basis (Dabney, Tr. 260-61; Miller, Tr. 299, 303-08). 

Appellee asserts that the evidence firmly supports a 
finding that the treatment appellant has eoncededly re- 
ceived is suitable and adequate. 


Ill. The hearing judge did not err in not ruling on whether 
combined release of appellant and out-patient psycho- 
therapy might not be an alternative form of treatment 
preferrable to continuation of the hospital’s program. 


(Tr. 178-185, 210, 214, 254, 305-308, 537-539) 


The trial judge did not refuse to consider appellant’s 
release and outpatient psychotherapy as forms of treat- 
ment alternative to the hospital’s program. The judge ad- 
mitted opinion testimony by Dr. Dabney that suitable 
treatment for appellant would be group or individual psy- 
chotherapy on an outpatient basis (Tr. 210), that the in- 
dividual therapy should involve both appellant and his 
wife (Tr. 254), and that a stress assessment procedure 
would also be suitable treatment (Tr. 214). He admitted 
testimony by Dr. Miller that suitable treatment would be 
group and individual psychotherapy on an outpatient ba- 
sis, possible tranquilizing medication, possible hypnoanaly- 
sis, and milieu therapy, all on an outpatient basis (Tr. 
305-308). He admitted testimony by Dr. Weickhardt that 
the best form of treatment would be individual psycho- 
therapy by a psychiatrist (Tr. 461) and testimony by ap- 
pellant’s social worker psychotherapist that he would bene- 
fit most from outpatient psychotherapy by “anyone who 
is trained as a doctor or social worker, just so he would 
have someone to talk to from time to time” (Tr. 559). 
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| The judge considered these alternatives (Opinion, pages 
22, 28) in arriving at his finding that the hospital is and 
' has been treating appellant and has made a permissible 
and reasonable decision in the choice of treatment re- 
i quired by appellant. In so doing, and in refraining from 
deciding what particular treatment appellant requires, the 
' District Court was following both well considered guidance 
by this Court and the dictates of common sense. Tribby 
v. Cameron, 126 U.S. App. D.C. 327, 379 F.2d 104 
(1967) described the Court’s functions as follows: 


We do not suggest that the court should or can de- 
cide what particular treatment this patient requires. 
The court’s function here resembles ours when we re- 
view agency action. We do not decide whether the 
agency made the best decision, but only make sure 
that it has made a permissible and reasonable decision 
in view of the relevant information and within a 
broad range of discretion. 


| Rouse v. Cameron, 125 U.S. App. D.C. 366, 372, 373 F.2d 
451, 457 (1966), the seminal decision on the right to treat- 
' ment which Tribby interpreted, left little doubt that this 
view of the Court’s function is correct when it declared: 
“the possibility of better treatment does not necessarily 
prove that the one provided is unsuitable or inadequate”. 
(footnote omitted). See also Hough v. United States, 106 
U.S. App. D.C. 192, 196, 271 F.2d 458, 462 (1959) (“[Rle- 
habilitative therapy . . . is clearly the province of the hos- 
pital alone. . .”) ; Clatterbuck v. Overholser, 107 U.S. App. 
D.C. 340, 343, 278 F.2d 20, 23 (1960) (“We do not believe 
we should substitute our judgment for that of the Super- 
intendent of St. Elizabeths Hospital”) ; Collins v. Came- 
ron, 126 U.S. App. D.C. 306, 377 F.2d 945 (1967). 
Lake v. Cameron, 124 U.S. App. D.C. 264, 364 F.2d 
657 (1966) does not call for an opposite result. There 
the aged petitioner had been confined because she was 
dangerous, not to others, but only to herself. There was 
little likelihood that her senile brain disease, “chronic brain 
syndrome, with arteriosclerosis with reaction”, manifested 
by frequent memory difficulties, would prove treatable. 


27 


Her need was for custody only. Psychiatric opinion was 
available that she did not need constant medical supervi- 
sion. In remanding for inquiry into alternatives to full 
time hospital confinement this Court noted that depriva- 
tions of liberty solely because of danger to the ill persons 
themselves should not go beyond what is necessary for 
their protection. The Court specifically rejected the sug- 
gestion that in doing so it was reviving all civil commit- 
ments that had already become final before enactment of 
the 1964 act, stating that Lake had its special features 
within which the opinion was confined. 

Fuller v. United States, —— U.S. App. D.C. ——, 390 
F.2d 468 (1967) is also not to the contrary. Fuller’s be- 
havioral abnormalities stemmed from organic brain dam- 
age, possibly irreversible. If truly irreversible, hospital 
commitment would amount to a life sentence. Here ap- 
pellant’s condition has changed for the better under hos- 
pital treatment and responsible psychiatric opinion holds 
out hope that treatment possibilities have not yet been 
exhausted (Robinson, Tr. 537-539; Cameron, Tr. 370-372; 
Weickhardt, Tr. 80-84; Dabney, 178-185). The demon- 
strated treatability of his condition distinguishes him from 
both Mr. Fuller and Mrs. Lake." 

Furthermore, in Fuller the question was of possible ini- 
tial commitment under either the Sexual Psychopath Stat- 
ute or the 1964 act, not of sought for release in habeas 
corpus proceeding. In declaring in his concurring opinion 
that the District Court might not resort to absolute hos- 
pital confinement of Mr. Fuller under either statute with- 
out prior determination that no satisfactory alternatives 
existed, Chief Judge Bazelon thus did not depart from his 
considered declaration in Lake that that case did not 
amount to a revival, via habeas corpus proceedings re- 
quiring the District Court to determine which specific type 


11 The instant case does not present the hard question, noted in 
Rouse v. Cameron, 125 U.S. App. D.C. 366, 373 F.2d 451 (1966) n. 
28, of the implications of the “right to treatment” for a patient 
demonstrated by the hospital to be untreatable in the present state 
of psychiatric knowledge but dangerous to others in society. 
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i of treatment a patient requires, of all civil commitments 
' which had already become final prior to enactment of the 
| 1964 act. Appellee asserts that no such invasion of the 
| psychiatric discipline’s province by the legal discipline, 
with consequent erosion of the sought for cooperation be- 
' tween the two, is called for by either Fuller or Lake. 


IV. The 1964 act did not supersede the commitment and 
release provisions of the Sexual Psychopath Statute as 
they apply to appellant. 


The Congressional design is clear that the Sexual Psy- 
: chopath Statute was to apply to “person[s], not insane”, 
while the 1964 act was to apply to insane, i.e., mentally 
ill, persons. Each statutory scheme is instinct with this 
distinction. 

Prior to passage of the 1964 act, the statutory provi- 
sions for involuntary hospitalization of mentally ill per- 
sons contained in Title 21 of the D. C. Code invariably re- 
ferred to the “insane”. The commitment statute was an 
example: 


21 D. C. Code, Section 315 (1961) : 


If the judge is satisfied that the alleged insane per- 
son is insane, or if a jury shall so find, the judge may 
commit the insane person as he in his discretion shall 
find to be for the best interest of the public and the 
insane person... . Act of Aug. 9, 1939, 53 Stat. 1296. 
(emphasis supplied) 


The term “mentally ill” has replaced in many modern stat- 


utes the term “insane.” The 1964 act uses “mentally ill- 
ness” throughout, defining it as: 


21 D. C. Code, Section 501 (1967) : 


. .. a psychosis or other disease which substantially 
impairs the health of a person. 


The traditional term “insanity” is sometimes still used 
in referring to mental illness, e.g., Bolton v. Harris, supra, 
slip op. at 6. (‘A defendant who was insane for the pur- 
pose of responsibility at the time of the offense may not 
be insane for the purpose of civil commitment at the time 
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of the verdict, or .. . he may be insane .. . for the purpose 
of civil commitment’). 

The expressed purpose of the 1964 act was to revise pro- 
cedures for the hospitalization of the mentally ill and to 
guarantee certain rights to those hospitalized. It repealed 
and replaced an act entitled “An act to provide for insan- 
ity proceedings in the District of Columbia.” Senate Com- 
mittee on the Judiciary, Protecting the Constitutional 
Rights of the Mentally Ill, S. Rep. No. 925, 88th Cong., 
2d Sess. 9 [hereinafter Senate Report HMI]. 

Parallel to these provisions for insane, i.e. mentally ill, 
persons, the Congress enacted the 1948 Statute defining a 
Sexual Psychopath as: 


22 D.C. Code § 3503 


- +. a person, not insane, who by a course of repeated 
misconduct in sexual matters has evidenced such lack 
of power to control his sexual impulses as to be dan- 
gerous to other persons. . . (Act of June 9, 1948, 62 


Stat. 347) (emphasis supplied). 


The Statute’s procedures were to be followed by the 
same court in which a question arose in a criminal pro- 
ceeding whether an accused was a sexual psychopath or 
not; Congress recognized that this conformed to “the pro- 
cedure followed when insanity is raised in connection with 
criminal cases”. Senate Committee on the District of Co- 
lumbia, Providing for Treatment of Sexual Psychopaths in 
the District of Columbia, S. Rep. No. 1877 80th Cong. 2d 
Sess. 6 [hereinafter Senate Report SP). 

Senate Report SP stated at page 5 that: 


During the past ten years a number of states have 
developed a procedure for the treatment of sexual 
psychopaths . . . In some of the states . . . consider- 
able experience has been accumulated under these 
statutes, and they have been found to be a humane 
and practical approach to the problem of persons un- 
able to control their sexual emotions. [The statutes] 
are all alike in their purpose to provide for the com- 
mitment of sexual psychopaths in a manner similar to 
the treatment afforded insane persons. 
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[The Sexual Psychopath Statute] represents a com- 
bination of the various State statutes adapted to con- 
ditions and laws in the District of Columbia. 


It is thus clear beyond doubt that: Congress intended 
different civil commitment provisions to apply to “insane” 
persons and “a person, not insane, who” is a sexual psy- 
chopath; Congress realized and intended that these provi- 
sions would be similar in many respects; but Congress 
designated two different classes demarcated inter alia by 
the line between those who are insane, i.e. mentally ill, and 
those who are not. 

In revising the procedures for hospitalization of the in- 
sane, Congress did not repeal the Sexual Psychopath 
Statute. This could not have been oversight. The bill 
which became the 1964 act was the result of a compre- 
hensive three year study. Twenty-two highly qualified 
representatives of the psychiatric and legal professions 
were invited to describe the problems in this area 
of the law and present recommendations. It was hoped 
that the bill would serve as a model for revision of state 
hospitalization laws. Senate Report HMI 9-10. 

The provisions of the 1964 act were not intended to 
apply to situations growing out of criminal proceedings,” 
whereas those of the Sexual Psychopath Statute were di- 
rectly so intended. The 1964 act’s definition of a “men- 
tally ill” person was: 


21 D.C. Code § 501 (1967) 


.... a person who has a mental illness, but does not 
include a person committed to a private or public 


312 Involuntary hospitalization provisions intended for application 
to persons found in criminal proceedings to be incompetent to 
stand trial or not guilty by reason of insanity are in 24 D.C. Code 
Chapter 3 “Insane Criminals” §301. Prompted by apprehension 
that §301(d) providing for involuntary hospitalization of persons 
found not guilty by reason of insanity without a hearing into 
present insanity might not withstand constitutional attack, this 
Court read into that section the requirement for a judicial hearing 
substantially similar to those followed in civil commitment pro- 
ceedings under the 1964 act (see 21 D.C. Code §545(b) (1967)). 
Bolton v. Harris, supra (Slip op. 14). 
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hospital in the District of Columbia by order of the 
court in a criminal proceeding; 


Senator Ervin, the sponsor of the 1964 act (S. 985, P.L. 
88-597, 78 Stat. 944) in testifying in support thereof 
before the House Committee on the District of Columbia 
on August 10, 1964 explained that it: 


is intended to apply to civil hospitalization proceed- 
ings. It has no application to hospitalization arising 
out of criminal proceedings. 


The Sexual Psychopath Statute, on the contrary, fore- 
saw that its provisions could be called into play to deal 
both with situations arising out of criminal proceedings 
and those arising outside of a criminal forum. The initial 
step of filing a statement of facts showing a person to be 
a sexual psychopath can be taken: 


22 D.C. Code § 3504 (1967) 
(a) Whenever it shall appear to the United States 


Attorney that any person ..., other than a defend- 
ant in a criminal proceeding, is a sexual psycho- 
path.... 


(b) Whenever it shall appear to the United States 
Attorney ... that any defendant in any criminal pro- 
ceeding prosecuted by such attorney .. . is a sexual 
psychopath.... 


(c) Whenever it shall appear to any court that any 
defendant in any criminal proceeding pending in such 
court is a sexual psychopath . ... (emphasis sup- 
plied) 

Indeed, an expressed core purpose of the Sexual Psycho- 
path Statute was to provide “a humane and practical ap- 
proach to the problem of persons unable to control their 
sexual emotions . . .” as an alternative to criminal con- 
viction and punishment, and with the purpose of “com- 
mitment and treatment of sexual psychopaths in a manner 
similar to the treatment afforded insane persons” Senate 
Report SP 5. 
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To declare, as appellant urges the court to do, that the 
1964 act superseded the Sexual Psychopath Statute would 
be in major discord with a thought out Congressional plan 
to categorize and treat insane persons under one set of 
procedures and sane persons who are sexual psychopaths 
under another. Miller v. Overholser, 92 U.S. App. D.C. 
110, 114, 206 F.2d 415, 418 (1953) (“by the statutory 
definition, if this man is a sexual psychopath he is not in- 
sane. If he is insane he is not subject to any part of the 
procedure under [the Sexual Psychopath] statute”). 

The arrangements Congress made for court jurisdiction 
reflect this. Jurisdiction to enforce the 1964 act is grant- 
ed exclusively to the District Court. 21 D.C. Code § 501 
(1967) (“ ‘court? means the United States District Court 
for the District of Columbia”) ; 21 D.C. Code § 545. Jur- 
isdiction to enforce the Sexual Psychopath Statute, how- 
ever, was granted to all courts in the District of Columbia 
where in the course of a criminal proceeding the question 
of the accused’s possible sexual psychopathy arises, spe- 
cifically including the criminal branch of the District of 
Columbia and the juvenile court of the District of Colum- 
bia Court of General Sessions as well as the District Court. 
22 D.C. Code $§ 3503(2) and (4) (1967); 22 D.C. Code 
$$ 3504(b) and (ce) (1967); 22 D.C. Code S§ 3507-3510 
(1967). To say that the 1964 act superseded the Sexual 
Psychopath Statute is to attempt to grant jurisdiction to 
enforce the 1964 act to all courts where in a criminal pro- 
ceeding the question of possible sexual psychopathy of the 
accused may arise. This Court has declared it has no 
power to do so. Cameron v. Mullen, —— U.S. App. D.C. 

, 887 F.2d 198, 203 (1967) (“We cannot confer upon 
the Court of General Sessions authority to impose condi- 
tions reserved for civil commitment proceedings, since 
Congress has given the District Court exclusive jurisdic- 
tion over such proceedings.”) 

To attempt escape from this difficulty by construing the 
1964 act as superseding the Sexual Psychopath Statute 
but coming into play only when the criminal proceeding 
arises in the District Court, i.e. by nullifying the statute 
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except when the question arises in the District Court, 
would mean defeating the expressed Congressional intent 
to have the act apply as an alternative to criminal punish- 
ment in all criminal proceedings wherein the accused may 
be a sexual psychopath, including those in the Court of 
General Sessions.” 


13 Writers on Sexual Psychopath Statutes have sometimes leveled 
the broad charge that they resulted from sensationalized stories of 
sex criminals in mass media which swept legislatures along in a 
rush of fear, e.g. Tappan, Sentences for Sex Criminals, 42 J. Crim. 
L. & Criminology 332, 335-36 (1951) : 


“In the face of the patent fallacies used to support indefinite 
treatment of the sex deviate, is it not apparent that in reality 
other motives have guided most of the recent legislation? Per- 
haps the anxiety and guilt feelings that are associated with 
sex in the American mentality. Invidious treatment by open- 
ended sentences reflects our underlying need to punish the sex 
deviate more severely than other criminals. Our wishful 
thinking about therapy is a seemingly benevolent rationaliza- 
tion to cover fear and hate. It has been supported by the un- 
fortunate notion that contemporary psychiatry possesses some 
mysterious omnicompetence in resolving behavior problems, a 
myth that reputable authorities in that field are at pains to 
destroy. Unhappily they have not been so audible in regard 
to the sex offender as certain rabid journalists. 


The legislative history does not reflect such a fear based urge to 
punish, but rather the desire to find a humane and practical ap- 
proach to the problem of persons unable to control their sexual 
emotions, as stated in Senate Report SP 5. 94 Cong. Rec. 4886- 
4887 (Daily Ed. April 26, 1948) carried this floor exchange when 
the bill was introduced into the House: 


Mr. Chelf: Will the gentlemen tell just what the penalty 
is now? What was the penalty and what is the penalty now? 

Mr. Miller of Nebraska: Mr. Speaker, on page 2 of the 
report will be found the penalties for the different types of 
sex offenses. There is no provision in the code as it now 
exists for certain of these crimes. This increases the penalty 
for crimes against children. It about doubles those penalties. 

In the main portion of the bill there is set up the treatment 
of chronic sex offenders. 

I may say that the gentlemen from Minnesota (Mr. Mc- 
Kinnon] assisted us on the writing of this bill. Minnesota has 
a bill that has stood the court tests of the Minnesota Supreme 
Court and the United States Supreme Court and a similar 
definition was written in this bill for the treatment of chronic 
sex offenders. They are committed to psychiatric hospitals for 
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In enacting the 1964 act the Congress did not repeal the 
Sexual Psychopath Statute either specifically, implicitly, 
or in any other way. 21 D.C. Code § 589 (1967) is precise 
in designating to which of those persons committed previ- 
ous to the 1964 act’s passage its provisions would apply. 
21 D.C. Code § 589 (1967) states they are to apply to: 


a person, who, on or after January 1, 1966 is a pa- 
tient in a hospital in the District of Columbia by rea- 
son of having been declared insane or of unsound 
mind pursuant to a court order entered in a non- 
criminal proceeding prior to September 15, 1964. 
(Emphasis supplied) 


To construe this language to apply to persons declared to 
be not insane in an action arising out of a criminal pro- 
ceeding is to disregard Congressional intent. 

It is far from clear that appellant is mentally ill and 
commitable within the 1964 act. He has already been ju- 
dicially declared to be “a person, not insane.” Putting 


their protection. We have thrown around it all of the ordinary 
safeguards. 

Mr. Chelf: When it is found that a person is a sexual 
pervert and he ought to be confined, is there a penalty, and 
if so, what is the penalty? What is the total punishment? 

Mr. McKinnon: ... Title II of the bill is not aimed at 
the ordinary sexual pervert, nor is it limited to perverts. It is 
aimed at persons who are a dangerous menace to society and 
who by 2 repeated course of conduct have evidenced that they 
are a dangerous menace to society, because by a repeated 
course of misconduct in sexual matters they have demon- 
strated such lack of power to control their sexual impulses as 
to be dangerous to other persons because they are likely to 
attack or otherwise inflict injury, loss, pain, or other evil on 
the objects of their desire. Title II does not provide for any 
criminal penalty. It provides that such persons shall be con- 
sidered as sick persons, and they are to handled in that way 
rather than as criminals. 

Mr. Dirkson: The purpose of this bill, of course, is to 
multiply the approach a little bit, and instead of calling him a 
criminal he is referred to as a patient, and if it is established 
that he is a sexual psychopath, then he will be sent to St. 
Elizabeths and treated by a qualified psychiatrist. It treats 
with a social problem that is evident everywhere in the country. 
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that substantial fact to one side, however, the 1964 act’s 
definition of mental illness, being deliberately broad, sim- 
ply does not make clear whether a person with a person- 
ality trait disturbance characterized as passive-aggressive, 
passive dependent type, with sexual deviation, i.e. exhibi- 
tionism, is mentally ill within the act. Conceivably, a jury 
verdict that such a person, found also to be dangerous in 
society, is committable under the act would be upheld on 
appeal. Certainly such a person is not mentally ill as a 
matter of law in the sense that the jury would be directed 
to find him mentally ill* Psychiatrie experts differ 


4 In re Melvin W. Alexander, —— U.S. App. D.C. ——, $72 F.2d 
295 (1967) is not to the contrary. Alexander was a mental defective 
who engaged in public exposure. He did not suffer from a person- 
ality trait disturbance like appellant’s. Admittedly the symptom of 
public exposure is the same in both cases. However, a person is not 
committable under the 1964 act merely on the basis of dangerous 
behavior such as repeated public exposure. As Alexander made 
clear, the Government must show by a preponderance of the evi- 
dence that he is “mentally ill” within the act and that his danger 
productive behavior results from that mental illness. See also 
King v. United States, U.S. App. D.C. , 872 F.2d 383 
(1967) (evidence that accused convicted of manslaughter suffered 
from personality disorder, passive aggressive, with organic and 
alcoholic features, not sufficient to compel directed verdict of not 
guilty by reason of insanity.) 

See In re Williams, 157 F. Supp. 871 (D.D.C. 1958) where a 
dangerous criminal recidivist proved uncommittable since not suf- 
fering from a mental illness, although psychiatric assessment 
showed him to be potentially dangerous and likely to repeat well 
established patterns of criminal behavior if released. Williams killed 
two men after release and was convicted of manslaughter, the jury 
rejecting an insanity defense that he suffered from “sociopathic 
personality, anti-social reaction, and chronic brain syndrome.” 
Williams v. United States, 114 U.S. App. D.C. 185, 312 F.2d 862 
(1963). While this case arose prior to the 1964 act, that act did 
not solve the underlying problem of how to deal with a person, 
not committable as mentally ill, who is likely to repeat dangerous 
criminal behavior upon release. 

In dealing with a limited category of such persons, namely sexual 
psychopaths, Congress used a definition strongly emphasizing the 
repeated behavior pattern likely to be danger productive as a pre- 
requisite to confinement, rather than any mental condition consid- 
ered apart from behavior. The 1964 act by contrast does not re- 
quire 2 judicial finding that the individual has committed overt acts 
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[Footnote 14 continued from preceeding page.) 


upon which criminal prosecution could be based. 21 D.C. Code § 545 
(b) (1967). In this strongly behavioral approach the Sexual 
Psychopath Statute has much in common with the rules regarding 
insanity defense to criminal prosecutions. After eight years of 
experience with the Durham rule, which had left “mental disease” 
essentially undefined, this Court in McDonald v. United States, 114 
U.S. App. D.C. 120, 312 F.2d 847 (1962) found it advisable to 
distinguish between the psychiatric and judicial definitions of 
mental disease and to articulate a judicial definition of mental 
disease as any abnormal condition of mind substantially affecting 
mental or emotional processes and substantially impairing behavior 
controls. In adding impairment of behavior controls to the defi- 
nition, and in declaring the jury would consider testimony on the 
development, adaption, and functioning of these processes and 
controls, the McDonald court changed the standard of responsibility, 
in effect, from a two step finding of (1) mental disease or defect 
and (2) causal connection between the disease or defect and the 
unlawful act into a one step analysis. A mental condition must thus 
have behavioral consequences to qualify as a mental disease. 
Commentators have pointed out the difficulty within the psychi- 
atric discipline in defining the term “sexual psychopath”, e.g. 
Bowman and Rose, A Criticism of Current Usage of the Term 
“Sexual Psychopath” 109 Am J. Psychiatry 177, 179 (1952) : 


The present state of confusion and disagreement among 
psychiatric authorities about the large group of conditions 
known officially as personality pattern disorders makes it im- 
possible for psychiatry to supply the precise, easily applicable 
definitions and diagnostic criteria needed for the type of sex 
offender laws now being written. Laws based on exact diag- 
nosis will be possible only when psychiatry has made further 
progress through research and clarification of terminology. 


See also Lindman & McIntyre, The Mentally Disabled and the Law 
305-306 (1961). Weihofen, The Definition of Mental Illness, 21 
Ohio St. L. J. 1, 5-7 (Winter 1960) notes: 


The groups most difficult to classify are the so-called psycho- 
paths and severe character neurotics. Psychiatrists are not 
agreed whether any of these should be included within the 
term “mentally ill.” Most English psychiatrists seem to say no; 
but in this country psychopathy is recognized as a sub-group 
under “Mental Disorder” in the standard classification system 
of the American Psychiatric Association. [footnote omitted]. 
The training, orientation and philosophy of the particular 
psychiatrist is likely to be more of a factor in his diagnosis 
of such cases than any factual questions that can be settled 
by observation and examination . . - 


... Another view is that this is a matter of legal policy to be 
determined neither by the medical experts or by the jury, but 
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whether such personality disorders are mental illnesses or 
not. Some consider that the severity of the disorder will 
determine whether it may be classified for clinical pur- 


by the law [footnote omitted] itself. The Model Penal Code 
being drafted by the American Law Institute, after setting 
forth its test of mental disease or defect excluding responsi- 
bility, adds a provision that: “The terms ‘mental disease or 
defect’ do not include an abnormality manifested only by re- 
peated criminal or otherwise anti-social conduct (Sec, 4.01). 
The purpose is to exclude the so-called psychopathic personality 


- + Our question ...is ... whether it is wise at this stage of 
psychiatric development to freeze such a conclusion into a 
written code. I suggest that it is not. The very concept (and 
even the name) of psychopathic personality disturbance is a 
vague and changing one. Research into the nature and etiology 
of the various conditions that have been lumped together under 
this label is only beginning. It is entirely possible that we shall 
see an important break-through in the next few years, which 
may show that these conditions, or some of them, are properly 
classifiable as mental illnesses, perhaps even organic illnesses 
... It therefore seems premature for the law by its own fiat 
to say that psychiatry will not, at least in the near future, be 
able to show that these persons are mentally ill, and that they 
shall therefore be subjected to punitive and not therapeutic 
treatment. One outstanding characteristic of these persons is 
that they are not deterred by the threat of punishment or 
even its actual infliction [footnote omitted]. The punitive ap- 
proach is therefore the defeatist one, that there is nothing we 
ean do about such cases except to take them out of circulation 
for a few years. To take this position concerning a group who 
are probably responsible for the major part of our violent 
crimes [footnote omitted], just when psychiatry is beginning 
to have some hopes for finding causes and cures, seems an 
unduly pessimistic one to freeze into law. 


The constitutional validity of the use of the term “psychopath” does 
not depend upon its medical acceptability. See Sas v. Maryland, 334 
F.2d 506, 514 (4th Cir., 1964) (“While psychiatrists no longer 
approve the term psychopath as a definitive medical term, we note 
that the definition adopted by the Minnesota Appellate Court and 
approved by the Supreme Court was not dependent upon the medi- 
cal acceptability of the term psychopath.”) See pp. 41-42, infra. 
Arguably, the fact that the term “psychopath” is not determinable 
by medical standards alone interferes least with the good working of 
the judicial definition for judicial purposes when the judicial defi- 
nition, as in the District of Columbia, is closely related to the be- 
havior of the person rather than to his mental condition considered 
apart from behavior. 


83 


' poses as a mental illness. See King v. United States, —— 
U.S. App. D.C. ——, 372 F.2d 888, 385-388 (1967) (“In 
i appellant’s case, even the psychiatrist’s determination that 
| she was suffering from a mental illness reflected a process 
| of drawing a line between a classification of mere per- 
sonality disorder and a personality disorder which 
amounts to mental illness.”) 

' hat the psychiatric discipline makes no distinction 
' among patients committed under the 1964 act and those 
committed as sexual psychopaths for purposes of medical 
| diagnosis, treatment, and assessment for release or non- 
| yelease is no reason to disregard the clear Congressional 
| intent to establish different legal procedures for the two 
groups. What psychiatrists may consider a mental dis- 
' ease or defect for clinical purposes, where their concern is 
' treatment, may or may not be the same as the law’s pur- 
pose in determining the legal consequences of a person’s 
actions. McDonald v. United States, 114 U.S. App. D.C. 
120, 312 F.2d 847 (1962). 


That the Sexual Psychopath Statute has not been super- 
seded by 1964 act but continues to play its intended role 
' parallel to the 1964 act but covering different, if overlap- 
| ping, areas, was recognized by this Court in Millard v. 
Cameron, 125 U.S. App. D.C. 383, 373 F.2d 468 (1966) 
and Fuller v. United States, —— U.S. App. D.C. —, 
390 F.2d 468 (1967). 


V. The Sexual Psychopath Statute is not unconstitution- 
ally indefinite or discriminatory as applied to appel- 
lant. 


(Tr. 48-50, 53, 56-60, 76-82, 84-92, 106-09, 116-19, 
121-25, 145, 157, 160, 166-67, 175-76, 194-95, 207, 
300-03, 370-72, 877, 473-74, 551-52, 555-56) 
Millard v. Cameron, supra, reaffirmed and appellant 
concedes that the Sexual Psychopath Statute is facially 
constitutional. Minnesota ex rel Pearson v. Probate Court, 
309 U.S. 270 (1940); Specht v. Patterson, 306 U.S. 605 
(1967) ; Miller v. Overholser, 92 U.S. App. D.C. 110, 206 
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F.2d 415 (1958); Malone v. Overholser, 93 F. Supp. 647 
(D.D.C. 1950). 

Appellant contends, however, that the statute is uncon- 
stitutionally indefinite as applied to him if his exhibition- 
ism can be found to be dangerous to others within the 
statute. He was found by the Court of General Sessions 
to be a dangerous sexual psychopath within the statute. 
Judge Jones found, and appellant does not contest, that 
the procedural requirements of the statute were fully com- 
plied with (Opinion, page 4). Judge Jones concluded that 
if he were released he, by his sexual misconduct, was likely 
to inflict injury, loss, pain or other evil on others (Opin- 
ion, page 14). The evidence of past conduct pointing to 
probable consequences (Tr. 49, 56-59, 76-82, 84-91, 106- 
09, 194-95, 207, 370-72, 377, 551-52, 555-56) and of the 
likely effect of such exhibitionism on viewers (Tr. 48-50, 
58, 59-60, 86, 91-92, 116-19, 121-25, 145, 157, 160, 166-67, 
175-76, 300-03, 372, 377, 473-74) supports the conclusion 
that appellant’s exhibitionism is likely to have a seriously 
injurious or painful effect on potential viewers. 

It is uncontested that the statute is civil in nature. 
Miller v. Overholser, supra; Fuller v. United States, supra. 

It would not be reasonable to apply the language of such 
a statute to every person guilty of sexual misconduct nor 
to persons having strong sexual propensities, Minnesota 
ex rel Pearson v. Probate Court, 809 U.S. 270, 273 (1940), 
nor has it been so applied in this case. The Report of the 
New Jersey Commission on the Habitual Sex Offender 
(Appellant’s Brief, page 29) finding wide disparity in en- 
forcement of a similar statute in Minnesota has no bear- 
ing on this case, nor have wide disparities between states 
under other statutes. The question here deals only with 
whether due process was denied this appellant by appli- 
cation of the District of Columbia statute to him. This 
ease does not involve the application of that statute to hun- 
dreds of homosexuals, peeping toms, exhibitionists, fetish- 
ists, and frotteurs (Appellant’s Brief, page 21). Nothing 
in this ease involves application of the statute to any per- 
son merely because he has strong sexual propensities; or 
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to any one because he has engaged in any sexual practice 
of any sort in private. This case is confined to application 
of the statute to one person who had pleaded guilty to an 
indecent exposure charge, who, evidence showed, had pub- 
licly exposed himself a number of times, including a num- 
ber of times to the same woman, who had been arrested 
a number of times for indecent exposure, and whose four 
year old son, evidence showed, had suffered traumatic in- 
jury requiring psychiatric care partially due to the fa- 
ther’s parading in the nude with penis in hand before his 
family, and who told his attorney he wanted to go to the 
hospital and be treated. It is simply not true that the rec- 
ord in this case demonstrates the impossibility of applying 
the statutory standards without encompassing every per- 
son guilty of sexual misconduct (Appellant’s Brief, page 
31). No persons other than appellant are encompassed. 
The record rather shows the possibility of constitutional 
application to effect the Congressional intent. 

To invalidate statutes dealing with previously unfaced 
problems tends to dull legislative willingness to deal with 
such problems. Appellee advances the argument made else- 
where that experimental statutes should be condemned for 
indefiniteness only where the legislature has been grossly 
inept or purposely vague. Note, Due Process Require- 
ments of Definiteness in Statutes, 62 Harv. L. Rev. 77, 83 
(1948); Saia v. New York, 334 U.S. 558, 566 (1948) 
(dissenting opinion, Frankfurter, J.). Certainly Congress 
has not been grossly inept or purposely vague here. 


15 The words of Sas v. Maryland, 384 F.2d 506, 516 (4th Cir. 
1964) describing Maryland’s Defective Delinquent Act apply equally 
as well to the Sexual Psychopath Statute: 


... We are fully aware of the dangers inherent in the applica- 
tion of this new and radical approach in the present state of 
medico-legal knowledge of the problems of crime and recidivism. 
In its essence, the statute rejects the age old concept that every 
legally sane person possesses in equal degree the free will to 
choose between doing right and doing wrong. Instead, it sub- 
stitutes the concept that there is a category of legally sane 
persons who by reason of mental or emotional deficiencies 
“evidence a propensity toward criminal activity,” which they 
are incapable of controlling. [citing Glueck, Law and Psychi- 
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Equally unavailing is the contention that the statute de- 
nies appellant the equal protection of the laws. The differ- 
ence between dangerous “person(s], not insane” and dan- 
gerous persons who are insane, i.e, mentally ill, is clearly 
a rational basis for selecting the group to be treated as a 
class under the Sexual Psychopath Statute. The distine- 
tion between sane and insane persons has been made by 
legislatures for centuries. There can be no doubt that the 
legislature could constitutionally make a class of the group 
it selected for application of the Sexual Psychopath Stat- 
ute. Minnesota ex rel Pearson v. Probate Court, supra. 
The class it selected by reference to the behavior of group 
members is identified by terms showing that: members con- 
stitute a dangerous element in the community which the 
legislature in its discretion could put under appropriate 
control. 

That the psychiatric discipline makes no distinction for 
its purposes of diagnosis and treatment among patients 
committed under the 1964 act, the Sexual Psychopath Act 
—or, indeed, under 24 D.C. Code § 301(d) after acquittal 
for insanity—does not mean the Congress may not classify 
these three groups separately, based on differences in be- 
havior their members engage in, and may not attach dif- 
ferent legal consequences to that differing behavior. This 
power of Congress is unaffected by the fact that three per- 
sons hospitalized under these three different procedures 
may be suffering from the same ailment and that physi- 
cians can understand the behavior of each and estimate 
future behavior only by reference to the underlying ail- 
ment. The Congress and the courts, not physicians, deter- 
mine the content of the term “dangerous” and which legal 
consequences shall attach to certain behavior or conditions 


atry (1962)] For those in the category who are treatable it 
would substitute psychiatric treatment for punishment in the 
conventional sense and would free them from confinement, not 
when they have “paid their debt to society,” but when they 
have been sufficiently cured to make it reasonable safe to re- 
lease them. With this humanitarian and progressive approach 
to the problem no person who has deplored the inadequacies of 
conventional penological practices can complain.” 
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considered dangerous.** The labels applied to particular 
diseases by psychiatrists within their own discipline are 
not critical for judicial purposes. Hawkins v. United 
States, 114 U.S. App. D.C. 44, 310 F.2d 849 (1962). 

Whether a personality disorder like that from which 
appellant suffers renders him “insane” or “a person, not 
insane” is a matter on which opinions differ within the 
psychiatric discipline. Certainly, denial of constitutional 
power of commitment to Congress does not rest on dog- 
matic adherence to one view or another on controversial 
psychiatric issues. Greenwood v. United States, 350 US. 
366, 376 (1956). The rationality of the basis for the dis- 
tinction Congress made between “insane” persons and per- 
sons “not insane” in drawing the Sexual Psychopath Stat- 
ute and the 1964 act is thus unaffected by the fact that 
physicians in certain cases may diagnose two persons com- 
mitted under the two procedures as having the same ail- 
ment. 


16 The difference between medical and legal functions in deter- 
mining release of persons is described in Goldstein and Katz, 
Dangerousness and Mental Illness; Some Observations on the 
Decision to Release Persons Acquitted by Reason of Insanity, 70 
Yale L. J. 225, 230-31 (1960) : 


From the time of commitment by either procedure [civil 
commitment or following verdict of not guilty by reason of 
insanity] the issues coalesce and the crucial problems emerge: 
who, what reasons, and what circumstances are to determine 
readiness for release? An examination of these problems re- 
quires, first of all, an analysis of how to define “dangerous to 
himself or others.” In a democratic society, we believe, the 
function of delimiting dangerousness for release purposes be- 
longs to the community. Translating community values and 
policies into an operational definition of dangerousness has been 
assigned initially to legislators and then to judges as construers 
of legislative determinations, and not to any particular admin- 
istrative or professional group, including psychiatrists. 
While confined to release of persons hospitalized through civil 
commitment or following a successful insanity defense in criminal 
action, the Goldstein/Katz rationale applies as well to commitment 
under the Sexual Psychopath Statute and to initial commitment 
proceedings as well as release. 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davin G. BREss, 
United States Attorney. 


FRANK Q. NEBEKER, 
Oscak ALTSHULER, 
Assistant United States Attorneys. 


Rosert A. ACKERMAN, 
Attorney, Department of Justice. 
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Title 22, District of Columbia Code, Section 3503, pro- 
vides: 
Definitions. 
For the purposes of sections 22-3503 to 22-3511— 


(1) The term “sexual psychopath” means a person, 
not insane, who by a course of repeated misconduct 
in sexual matters has evidenced such lack of power 
to control his sexual impulses as to be dangerous to 
other persons because he is likely to attack or other- 
wise inflict injury, loss, pain, or other evil on the ob- 
jects of his desire. 

(2) The term “court” means the United States 
District Court for the District of Columbia, the crimi- 
nal branch of the District of Columbia, or the juve- 
nile court of the District of Columbia Court of Gen- 
eral Sessions as the case may be. 

(3) The term “patient” means a person with re- 
spect to whom there has been filed with the clerk of 
any court a statement in writing setting forth facts 
tending to show that such person is a sexual psycho- 
path. 

(4) the term “criminal proceeding” means a pro- 
ceeding in any court against a person for a criminal 
offense, and includes all stages of such a proceeding 
from (A) the time the person is indicted, charged by 
an information, or charged with an offense in the ju- 
venile court of the District of Columbia, to (B) the 
entry of judgment, or, if the person is granted pro- 
bation, the completion of the period of probation. 


Title 22, District of Columbia Code, Section 3504, pro- 
vides: 


Filing of statement. 


(a) Whenever it shall appear to the United States 
attorney for the District of Columbia that any per- 
son within the District of Columbia, other than a 
defendant in a criminal proceeding, is a sexual psy- 
chopath, such attorney may file with the clerk of 
the United States District Court for the District of 
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Columbia a statement in writing setting forth the 
facts tending to show that such a person is a sexual 
psychopath. 

(b) Whenever it shall appear to the United States 
attorney for the District of Columbia that any de- 
fendant in any criminal proceeding prosecuted by 
such attorney or any of his assistants is a sexual 
psychopath, such attorney may file with the clerk of 
the court in which such proceeding is pending a state- 
ment in writing setting forth the facts tending to 
show that such defendant is a sexual psychopath. 

(c) Whenever it shall appear to any court that 
any defendant in any criminal proceeding pending in 
such court is a sexual psychopath, the court may, if 
it deems such procedure advisable, direct the officer 
prosecuting the defendant to file with the clerk of 
such court a statement in writing setting forth the 
facts tending to show that such defendant is a sexual 
psychopath. 

(d) Any statement filed in a criminal proceeding 
pursuant to subsection (b) or (¢c) may be filed only 
(1) before trial, (2) after conviction or plea of guilty 
but before sentencing, or (3) after conviction or plea 
of guilty but before the completion of probation. 

(e) This section shall not apply to an individual 
in a criminal proceeding who is charged with rape or 
assault with intent to rape. 


Title 22, District of Columbia Code, Section 3505, pro- 
vides: 


Right to counsel. 


A patient shall have the right to have the assist- 
ance of counsel at every stage of the proceeding un-- 
der sections 22-3503 to 22-3511. Before the court ap- 
points psychiatrists pursuant to section 22-3506, it 
shall advise the patient of his right to counsel and 
shall assign counsel to represent him unless the pa- 
tient is able to obtain counsel or elects to proceed 
without counsel. 
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Title 22, District of Columbia Code, Section 3506, pro- 
vides: 


Examination by psychiatrists. 


(a) When a statement has been filed with the clerk 
of any court pursuant to section 22-3504, such court 
shall appoint two qualified psychiatrists to make a 
personal examination of the patient. The patient shall 
be required to answer questions asked by the psy- 
chiatrists under penalty of contempt of court. Each 
psychiatrist shall file a written report of the examina- 
tion, which shall include a statement of his conclusion 
as to whether the patient is a sexual psychopath. 

(b) The counsel for the patient shall have the right 
to inspect the reports of the examination of the pa- 
tient. No such report and no evidence resulting from 
the personal examination of the patient shall be ad- 
missible against him in any judicial proceeding ex- 
cept a proceeding under sections 22-3503 to 22-3511 
to determine whether the patient is a sexual psycho- 
path. 


Title 22, District of Columbia Code, Section 3507, pro- 
vides: 


When hearing is required. 


If in their reports filed pursuant to section 22-3506, 
both psychiatrists state that the patient is a sexual 
psychopath, or if both state that they are unable to 
reach any conclusion by reason of the partial or com- 
plete refusal of the patient to submit to thorough ex- 
amination, or if one states that the patient is a sexual 
psychopath and the other states that he is unable to 
reach any conclusion by reason of the partial or com- 
plete refusal of the patient to submit to thorough 
examination, then the court shall conduct a hearing in 
the maner provided in section 22-3508 to determine 
whether the patient is a sexual psychopath. If, on 
the basis of the reports filed, the court is not required 
to conduct such a hearing, the court shall enter an 
order dismissing the proceeding under sections 22- 
8508 to 22-3511 to determine whether the patient is a 
sexual psychopath. 


48 


Title 22, District of Columbia Code, Section 3508, pro- 
vides: 


Hearing—Commitment to Saint Elizabeths Hospital. 


Upon the evidence introduced at a hearing held for 
that purpose, the court shall determine whether or 
not the patient is a sexual psychopath. Such hearing 
shall be conducted without a jury unless, before such 
hearing and within fifteen days after the date on 
which the second report is filed pursuant to section 
22-3506, a jury is demanded by the patient or by the 
officer filing the statement. The rules of evidence ap- 
plicable in judicial proceedings in the court shall be 
applicable to hearings pursuant to this section; but, 
notwithstanding any such rule, evidence of conviction 
of any number of crimes the commission of which 
tends to show that the patient is a sexual psychopath 
and of the punishment inflicted therefor shall be ad- 
missible at any such hearing. The patient shall be 
entitled to an appeal as in other cases. If the patient 
is determined to be a sexual psychopath, the court 
shall commit him to Saint Elizabeths Hospital to be 
confined there until released in accordance with sec- 
tion 3509. 


Title 22, District of Columbia Code, Section 3509, pro- 
vides: 


Parole—Discharge. 


Any person committed under sections 22-3503 to 
22-3511 may be released from confinement when the 
Superintendent of Saint Elizabeths Hospital finds 
that he has sufficiently recovered so as to not be dan- 
gerous to other persons, provided if the person to be 
released be one charged with crime or undergoing sen- 
tence therefor, the Superintendent of the hospital 
shall give notice thereof to the judge of the criminal 
court and deliver him to the court in obedience to 
proper precept. 
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Title 22, District of Columbia Code, Section 3510, pro- 
vides: 
Stay of criminal proceedings. 
Any statement filed in a criminal proceeding pur- 
suant to subsection (b) or (¢) of section 22-3504 
shall stay such criminal proceeding until whichever 
of the following first occurs: 


(1) The proceeding under sections 22-3503 to 
22-8511 to determine whether the patient is a 
sexual psychopath is dismissed pursuant to sec- 
tion 22-3507 or withdrawn: 


(2) It is determined pursuant to section 22- 
8508 that the patient is not a sexual psychopath; 


or 
(8) The patient is discharged from Saint 
Elizabeths Hospital pursuant to section 22-3509. 


Title 22, District of Columbia Code, Section 3511, pro- 
vides: 
Criminal law unchanged. 
Nothing in sections 22-3503 to 22-3511 shall alter 
in any respect the tests of mental capacity applied 


in criminal prosecutions under the laws of the Dis- 
trict of Columbia. 
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